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of Motion, Motion & Affidavit on Board 
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1 
of Motion to Dismiss, returned 4/30/73. 
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after oral argument the court stayed 
hearing before panel for 3 weeks. 
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Summons and Complaint served 4/27/73 con 
State Education Department, on 4/30/73 
on James Finch., Superintendent of 
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Jay 8 (8) Filed Order that defendants, etc., be 
enjoined from holding hearing scheduled 
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been a judicial determination of 

plaintiff's motion and application. 
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supplementary relief. 
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Filed judgment denying both of 
motions for supplementary relie 
Notice and copies to Messrs. 
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Morey, Sawyer and Moot 
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Messrs. David 
fkowitz Buffalo, and to 
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NOTICE OF MOTION FOR ORDER 


DISMISSING THE COMPLAINT 


DONALD M. KINSELLA, 


Plaintiff, CIV-1973-187 
- against - 
BOARD OF EDUCATION OF CENTRAL SCHOOL NOTICE OF MOTION 


DISTRICT NO. 7 OF THE TOWNS OF AMHERST 
AND TONAWANDA, ERIE COUNTY AND EWALD 
B. NYQUIST, COMMISSIONER OF EDUCATION 
OF THE STATE OF MEW YORK, 


Defendants. 


PLEASE TAKE NOTICE that on the 30th day of April, 


1973, at 10:00 a.m. in the forenoon, the undersigned will move 
the United States District Court for the Western District of 

New York at a Special Term thereof to be held at the United 
States Court House, Buffalo, New York, an Order dismissing 
the Complaint herein on the grounds that plaintiff is without 
standing to sue, that there is no justiciable case or controversy 
before the Court, that the Complaint fails to stete a cause 

a of action upon which relief may be granted, and that the 

allegations of the unconstitutionality of the State Statutes 


complained of are insubstantial and essentially ficticious. 


LOUIS J. LEFKOWITZ 
Attorney General of the 

State of New York 
Attorney for Defendant ‘Nyquist 
Office & P. 0. Address: 

65 Court Street 
Buffalo, New York 14202 
Deuglas &. Cream, of Counsel 


TO: BERNARD F. ASHER 
JAMES R. SANDNER 
Attorneys for Plaintiff 
80 Wolf Road 
Albany, New York 12205 


YPPOSITION TO 
STKAINING ORDEF 

NCTION AND CONVENING OF A 1 
AND IN SUPPORT OF THE MOTION TO DISMISS 


UNITED STATES DISTAICT COUN 
WESTERN DISTRICT OF NEW YORK 


DONALD M. KINSELLA, 


Plaintiff, 
CIV- 1973-187 
- against - 
BOARD OF EDUCATION OF CENTRAL SCHOOL AFFIDAVIT IN 
DISTRICT NO. 7 OF THE TOWNS OF AMHERST OPPOS ITICH 


AND TONAWANDA, ERIE COUNTY AND EWALD 
B. NYQUIST, COMMISSIONER OF EDUCATION 
OF THE STATE OF NEW YORK, 


Defendants. 
ee 


STATE OF NEW YORK 
§S.: 


COUNTY OF ERIE 
CITY OF BUFFALO 


DOUGLAS S. CREAM, being duly sworn, deposes and says: 


the following: 


FIRST: That he is an Assistant Attorney General of 
the State of New York, of counsel to LOUIS J. LEFKOWITZ, 
Attorney General, attorney for defendant EWALD B. MYQUIST, 


Commissioner of the New York State Department of Education. 


SECOND: That this affidavit is made in opposition 
to plaintiff's Motion for a Temporary Restraining Order, 
Preliminary Injunction, and the convening of a three judge 
court. 

THIRD: That this affidavit is further made in 
support of defendant Ryquist's Motion for dismissal of the 
complaint. 

FOURTH: That plaintiff has failed to allege that 
defendant Nyquist has in fact applied the statutes sought to 
be declared unconstitutional against him in deprivation of 


any of plaintiff's Constitutional rights. 


FIFTH: That plaintiff has failed to allege that 
defendant Board of Education has in fact applied the statutes 
sought to be declared unconstitutional against him in depriva- 


tion of any of plaintiff's Constitutional rights. 


SIXTH: That plaintiff is not a member of the class 


against who he alleges §3020-a of the Education Law unconsti- 


24. 


tutionally discriminates. 


SEVENTH: That plaintiff ot a member of the class 
which he alleges is unconstitutionally denied equal protection 


of the law by §3020-a of the Education Law. 


EIGHTH: That by reason of the foregoing plaintiff 
has failed to demonstrate any injury to his legally protected 
interests. 

NINTH: That by reason of the foregoing this Court 
{sg without jurisdiction to grant plaintiff's Metion on the 
grounds that there is no justiciable case or centroversy before 
it. 

TENTH: That by reason of the foregoing this Court 
is without jurisdiction to grant plaintiff's Motion on the 


grounds that plaintiff is without standing to sue. 


ELEVENTH: That this Court is without jurisdiction 
to grant plaintiff's Motion on the grounds that his allegations ’ 
of unconstitutionality of the State Statutes are insubstantial 


and essentially ficticious. 


TWELFTH: That by reason of the foregoing the Complaint 
fails to allege a cause of action upon which relief may be 
granted. 

THIRTEEN H: ‘That plaintiff's allegation that he will 
suffer irrepairable injury should the Court deny his Motion 
presumes a chain of occurances which may or may not occur at 


some time in the future end his claim is therefore academic. 


FOURTEENTH: That plaintiff has failed to allege @ prob- 


ability of success on the merits of his action. 


FIFTEENTH: That there is in fact no probability that 


plaintiff will prevail on the merits of his action. 


SIXTEENTH: That by telephone conversation had April 27, 


1973, James R. Sander, attorney for plaintiff, has waived the 


day Notice ot Motion required by the Federal Rules 
Procedure for the bringing on of defendants within Motion t 


Dismiss. 


WHEREFORE, your deponent respectfully requests that 


r an order denying plaintiff's Motion in all 


this Court ente 


respects and dismiss the Complaint. 


/s/ Douglas §. Cream ___ 


Subscribed and sworn to before m 
this 27th day of April, 1973. 


/s/ Kathleen M. Jackson 
{ile stoner of Deeds, Bultalo, W.Y- 
Commission expires December 31, 1974. 
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UNITED STATES DISTRICT COURT 


WESTERN DISTRICT OF NEW YORK 


en ae OCLC 


DONALD M. KINSELLA, 


Plaintiff 


-VB- CIVIL 1973-187 


BOAKD OF EDUCATION OF CENTAAL SCHOOL 
DISTRICT NO. 7 OF THE TOWNS OF AMHERST 
AND TONAWANDA, EXIE COUNTY, and EWALD 
B. NYQUIST, COMMISSIONER OF EDUCATION 
OF THE STATE OF NEW YORK, 


Defendants 


A 


APPEARANCES: BERNARD F. ASHE, ESQ., 
JAMES R. SANDNER, ESQ., 
Albany, New York, for 
Plaintiff. 


THOMAS L. DAVID, ESQ., 
Buffalo, New York, for 
Defendant Central School 
District No. 7. 


LOUIS J. LEFKOWITZ, ESQ., 
Attorney General of the 

State of New York (DOUGLAS S. 
CREAM, ESQ., of Counsel), for 
Defendant Nyquist. 


The plaintiff has filed this action under 


42 U.S.c. § 1983, alleging the unconstitutionality of 


sections 3012 and 3020-a of the Education Law of the 


State of New York. The plaintiff has moved for a 
temporary restraining order and preliminary injunction, 
and for the convening of a statutory court of three 
judges in accordance with the provisions of section 
2284, Title 28, United States Code, to hear and deter- 
mine its prayer for a permanent injunction against en- 
forcement of the statutes in question and a declaratory 
judgment of their unconstitutionality. The Attorney 
General of the State of New York has moved to dismiss 
the complaint on grounds that plaintiff is without 
standing to sue; that there is no issue or controversy 
before the court; that the complaint fails to state a 
cause of action upon which relief can be granted; and 
that the allegations of unconstitutionality of the stat- 
utes in question are insubstantial and essentially ficti- 
tious. 

On April 30, 1973 this court heard argument on 
the motions and issued a temporary restraining order en- 
joining further proceedings by the defendants, pending 


the determination of the remaining motions. That 


temporary restraining order has been extended by con- 
sent of the parties to the present date. 

The plaintitft is a tenurod teacher who has 
been empioyed by the defendant, Byard of Zducation of 
Sentral School District No. 7, as a physical education 
and health education instructor for fourteen years. On 
March 1, 1973 the principal of the Senior High School 
of Sweet Home Central School District, where plaintiff 
is employed, filed charges against plaintiff with defen- 


dant board of Education pursuant to provisions of section 


3020-a-1 of the Education Law of the State of New York. 
The Board, acting pursuant to the same statute, made a 
finding that probable cause existed that on three separ- 
ate occasions the plaintiff administered excessive cor- 
poral punishment to students in violation of an express 
policy and rule of the svhool district. Plaintiff was 
notified in writing of the charyes and of his right to 

a hearing before a three-member panel. Plaintiff re- 
quested that a hearing be held, but prior thereto he 
filed this action and the temporary restraining order 


issued. 


section 3012 of the Education Law provides 
that a tenured teacher shall hold his position 

“during good behavior and efficient 

and competent service, and shall not 

be removed except for any of the fol- 

lowing causes, after a hearing, as 

provided by section three thousand 

twenty-a of such law: (a) insubordina- 

tion, immoral character or conduct un- 

becoming a teacher; (b) inefficiency, 
incompetency, physical or mental dis- 
ability, or neglect of duty .. .* 

Plaintiff contends that the foregoing 
Statute is unconstitutionally vague in that it fails 
to set forth guidelines for its application, either 
in other statutes or in the rules or regulations of 
either defendant. 

Section 3020-a of the Education Law was adopted 
in 1970 to provide the administrative machinery for 
processing charges against a tenured teacher, It pro- 
vides that charges gayainst a tenured teacher are to be 
filed in writing with the clerk of the school district. 


Upon receipt, the clerk is to notify the Board of Educa- 


tion, and, within five days thereafter, the employing board, 


in executive session, determines by majority vote whether 


roObvable caus? exists. It that determination 1s at- 


firmative, a written statement of charges is sent to 
the teacher. The teacher can then elect to have 4 
2aring on those charges. If a hearing 15 requestéc, 
the Commissioner of Education schedules a date for the 
hearing. The Commissioner maintains a list of hearing 
panel mempecs selected trom lists submitted by organiza- 
tions representing teachers, supervisors and employing 
boards. From the list, the teacher selects one member, 


the employing board selects another, and together they 


select a third. At the hearing, a hearing officer 
selected by the Commissioner presides. The technical 
cules of evidence do not apply at the hearing. The tea- 
chec has the right to testify in his own behalf at the 
hearing, to be represented by counsel, and to subpoena 
and cross-examine witnesses. A record of proceedings i: 
kept, transcribed and furnished to the teacher without 
charge. Following the hearing, the Commissioner forwards 
to the employing board a hearing report that includes the 


findings and recommendations of the hearing panel, in- 


cluding any recommendation as to penalty. The statute 


then recites that within thirty days of receipt of 


the hearing report the employing board “shall deter- 
mine the case by a vote of a majority of all members 
of such board and fix a penalty or punishment, if any, 
which shall consist of a reprimand, a fine, suspension 
for a fixed time without pay or dismissal.” The latter 
vrovision has been interpreted to mean that the findings 
and recommendations of the hearing panel are merely ad- 
visory, and not in any way conclusive upon the employing 
board. LeTarte v. board of Education,65 Misc. 2d 147, 
316 N.Y.S.2d 781 (1970). 

The plaintiff contends that the administrative 
procedure outlined above is unconstitutional in that 
(1) a teacher may be suspended from his duties prior 
to any hearing; (2) the statute discriminates against 
nontenured teachers by not affording them the right to 
a hearing; (3) the statutory process could be used to 
chill the First Amendment rights of teachers; (4) the 
plaintiff wili be denied a meaningful hearing of nis 
case because he will not be permitted to present favor- 


able evidence or to rebut adverse evidence before the 


body that has the power to determine tne charges, that 
is, the Hoard of Education; (5) the same attorney who 
represents the board of Education at the probable cause 
hearing will prosecute the case before the hearing panel 
in his capacity as attorney for the echool principal who 
brought the charges, and will continue to act as attor- 
ney for the Board of Sducation, and presumably render | 
advice to that board at the time the case is determined; 
(6) the same body that made the finding that there was 
probable cause to support the charge preferred against 
him will ultimately determine his guilt as to that i 
charge and decide upon a penalty. 
Upon application for a three-judge court, the 
district judge before whom application is made must de- 
termine whether the constitutional question raised is 
substantial, whether the complaint, at least formally, 
alleges a basis for equitable relief, and whether the 
case otherwise comes within the requirements of the 
three-judge statute. See Idlewild Liquor Corp. v. 


Epstein, 370 U.S. 713 (1962); Nieves v. Oswalc, Nos. 


72-1974, 722322 (2d Cir. Apr. 20, 1973), slip op. at 


2977. ae 


The defendants contend that all three re- 
juirements for convening a three-judge court are 
lacking. This court is satisfied, however, that the 
plaintiff has alleged a basis for egquitzble relief and 
that this court has subject matter jurisdiction under 
42 U.S.C. 1983 and 28 U.S.C. 2281. 

With regard to the question of whether a si;°- 
stantial constitutional question has been alleyed, this 


court notes the language of Goosby v. O6ser, U.8. 


(1973), 41 U.S.L.W. 4167: 


i "‘Constitutional insubstantiality’ 
for this purpose has been equated with 
such concepts as ‘essentially fictitious, ' 
Bailey v. Patterson, 369 U.S. 31, 33, 7 
L Ed 24 512, 82 S Ct 549 (1962), ‘wholly 
insubstantial,’ ibid., ‘obviously frivo- 
lous,‘ Hannis Distilling Co. v. Baltimore, > 
216 U.S. 285, 288, 54 L Bd 482, 30 S$ Ct 
326 (1910), ‘obviously without merit, ' 

EX parte Poresky, 290 U.S. 30, 32, 78 L Bd 
i152, 54 S Ct 3 (1933). The limiting words 
‘wholly’ and ‘obviously’ have cogent legal 
significance. In the context of the effect 
of prior decisions upon the substantiality 
of constitutional claims, those words im- 
port that claims are constitutionally in- 
substantial only if the prior decisions 
inescapably render the claims frivolous; 
previous decisions which merely render 
claims of doubtful or questionable merit 
do not render them insubetantial for the 


uo pO at cig 2. e2@23l i ais SS 


laa AnouBtantial only tf ‘its 
sSOURLACGS Bo -leariy results from the 
f uS Gecicions of this Ourt as to 
w’+05C the subject and leave no room 
th snierence that the iVeGt ion 
vught CO b@ raised can be the subject 
Of cont rove; ey.’" 


S221] . 


Applying that Standard, the complaint of th 
saintiit doce caise a Sulstantial federal Guestion. 
“nli@ this court CXpresses no opinion on the merits of 
the icsues 4+3Gu by the pisinti£€fe, the contentions 
teat section 3012 igs vaAconstitutionally vague, and 
tat the .oard of iducation may make its determination 
Of the case without regard to the findings and recom- 
iCions Of the h@acing panel, and with the advice o: 
the “prosecut ing* attorney, are of Particular concern. 
“OEGingly, The Honorable -hief Judge of 
the tnitead tates court Cf Appeals for the Second cir- 
“Git 48 hereiy requested to convene a three-judge 7ouct 
tO h@ar and determine this cause. 
he plaintitfLr har S8isSeq Guestions of a S@rioue, 
Yubslantial snd Citficuit natuce which requice more de- 


Libe@iate Lavestigation. “oreover, unless they are 


~a+eu Lrom doing so, the Gerendant: may Proceed 
ith the nmearing on the pending charges previously 
-neduled. The maministrative inconvenience that 
ve Sullered by the Gefendant school FOard by a 
eMiuary injunction is far Outwei. od by the poten- 
Cial harm to the Plaintiff if he is forced to engage 
ann ACMiNistrative proceeding ultimately found to 


@ 1 


-“@ unconstitutional. Therefore, Pending the convening 


tnree-judge court, the defendants are enjoined 
any urtner proceediads under sections 3012 and 
} a 0Or tne kxiu tion Law of the state o. tw York 


nst tnis plaintiff. 


It is go ordered, 


‘ John oO, Henderson 


JOHN O. HENDERSON 
United States District Judge 


DONALD M, KINS! LLA, 
Plaintiff, 


Cilv-1 lé 
~- @painet - 
WARD OF EDUCATION OF CENTRAL SCHOOL ANSWER 
DISTRICT NO, OF THE TOWNS OF AMHERST a 


AND TONAWANDA, ERIE COUNTY AND EWALD 
8. NYQUIST, COMMISSIONER OF EDUCATION 
OF THE STATE OF NEW YORK, 
Defendants. 


EE eee 


Defendant Ewald 5, Nyquist, Commisstoner of Education 
of the State of New York, by his attorney Louis J. Lefkowitz, 
Atcorney General of the State of New York, Douglas s. Cream, 
‘sSisCant Attorney General, of Counsel, as and for his Anewer 


in the above-entitcled matter sets forth as follows: 


FIRST: ADMITS each end every allegation contained in 
para¢raphs numbered "1", "2" ve ea we « S", 30". 


Mare "Oe o he "15", "16" and "27" of the Complaint. 


SECOND: DENIES information sufficient to form a belie! 


to the truth of those allegations contained in paragraphs num- 


ered "4" and "5" of the Complatat. 


TH@RD: DENIES each and every allegation contained in 
aragraphs numbered "14", "17", =, "ao", “21%, “32° 


"aa 9 "ah", "26%. “26” gas "29" of the Compla‘nt. 


FOURTH: DENIES each and every allegation of the 


/Ompiasint not heretofore admitted, denied or controverted. 


AND FOR FURTHER ALTERNATIVE DEFENSE: 


DEFE!” ANT NYQUIST SETS FORTH AS FOLLOWS : 


FIFTH: That the Complaint fails to state a clain 


against defendant upon which relief may be granted. 


IXTH: That plaintiff is without standing to sue as to 


“aa 


of 


requests that this Court dismiss the Complaint in all respe 


causes OL action aisegec a Che COMpidine, 


Vin NTL ¢ Tna@t pisintiir ils witnoucrc standin to sue 


to those causes of action alleged by paragraphs "20", "25" 


t9agtt 


and 9"' o£ the Compiaint. 


WHEREFORE, defendant Ewald B. Nyquist, as Coomissioner 


the New York State Department of Education, respectfully 


LOUIS J. LEFKOWITZ 
Atcorney General of the 

State of New York 
Attorney for Defendant Nyquist 
(Douglas S. Cream, of Counsel) 
Office & P, 0. Address: 

65 Court Street 
Buffalo, New York 14202 
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JUDGE OAKES: 


M 


RK. 


SANDNER: 


, the regulation which is 
irged upon the Court to support the 
is case could be totally 
ifferent, totaily absent in otner 
school systems, which has to apply 
the same words of the statute to a 
situation that comes up in that 
school system. In other words, if 
the identical policy of the Board 
of Education were found to be in 
some other school syscem, it may be 


in that school system thet a charge 


{f this kind would never ari.e¢, and 
indeed our position would be it 
should have never arisen, in the 
first place, under that regulation 
and indeed under the laws of the 
State of New York, But the equal 
protection argument goes beyond the 
question of distinction between 
tenured and non-tenured employees. 
You can con*inue with your argument, 
The first attack is to the over- 


breadth of the statute, and we have 


c 


forwarded to the Court, in accordance 
with its request, our response to the 


impact of the Broderick case, origint 


OL. 


et nn 


CIT 


this matte and to put 1€ in nut - 
shell, our contention on this matter 
is simply that in this case it could be 
applied, the Broderick case would 
not preclude the applicatior of an 
verbreadth concept to the statute 
% || JUDGE OAKES: Why? That case, as I read it at 
least, says if there is hard core 


conduct that is proscribed by the 


: 


Statute in question, that the plaintift 
| who has engaged in that hard core 
ie conduct has no standing to claim 
i overbreadth. My question is why 
isn't in effect the alleged use 


here of physical violence on students 


the very kind of hard core conduct 

that has been proscribed not just 

19 by the rule of the local board, but 
by New York State law for many years 

l MR. SANDNER: Well, the statute in question, as it 
relates only to this case, specifies 
insubordination and incompetence, 
and indeed conduct unbecoming a 
teacher, and those are the only words 

b ‘ , in the statute that are recited by 


* ‘ the Board of Education in its charges. 


62. 


i 


Lj 
oes not recite the statute 


» sucn 
as the one in the Broderick case 
where the detail of Subdivision 6 

and 7 are referred to in chat action, 
exactly what matters are to | * con- 
sidered, proscribed by the statute. 
it may te -- again coming back almost 
to an equal protection argument -~- 

it may be that it could be deemed 
insubordination in one school district 
and not in another, it may be deemed 
incompetence in one school district 
and not in another, but the regulation 
of the school districts, first of 
all, permits corporal punishment. 

It in no way gives any indication 

on its» face as to any restriction in 
its application. The penal law 

of the State of New York also, in 

the section on justification 4s a 
defense, allows a teacher to use 

the force that he reasonably believes 
necessary to control the situation, 
and indeed it may be that the regu- 
lation of the school board is not 


consistent with the statute, as 1 


have just described it to you, 


Our position 


your Hors 


os) 


, 
the statute, 3012, and the standards 
upon which charges may be presented, 
does not in fact describe conduct in 
detail and to the extent that you 

can teach the conclusion as reached 

in Broderick perhaps, and as asserted 
by the State in its letter memorandun, 
that indeed falls within the hard core 
conduct that is proscribed. There is 
no other definition in 3012, there 

is no other definition in 3020(a), 
there is no definition in any of the 
regulations of the State of New York 
Department of Education, There at 
best is a maze of legal decisions 
rendered by the state courts from 

time to time, interpreting different 
aspects of this question, interpreting 
the provisions of the prior penal 

law which had a different test, which 
was administering corpore’ punishment 
in a manner that was reasonabie in 
manner and moderate in degree, and 
presumably has been changed by the 


new penal law. There are no standards 


whatsoever. Indeed, the State and 


rt 


tetendant scnooi Joardaq assert no 
standards in their memorandum, show 
to this Court no regulation, indeed 
not even point out there are cases 
in the S e of New York which talk 
about this conduct. So there is no 
way that you can interpret the word 
. "insubordination" for example, Co 
know that if you use a certain amount 


of force that you will be in prohibited 


activity. Indeed, the regulations 
of the School Board is deficient 1” 


that regard also. It talks about it 


{ in a general sense 
& JUDGE OAKES: Use of excessive force. 
MR. SANDNER: But that term itself is not self 
defining. 
JUDGE OAKES: what do you want tor 4 definition 
Do you have to have the number of 
punches in the nose spelled out? 
How could you possibly ever get into ~ 
a specific definition of what con- 
stitutes the use of excessive force: 
{ MR. SANDNER: Well, I believe the correct definition 
on the limitation would be the one 
set forth in the penal law, and that 


is the force that the individual 


JUDGE OAKES: 


MRK. 


SANDNER: 


SANDNER: 


teacher reasonably believes ecessar 
to control the situation. Indee, 
it is a subjective test and --~- 


It says “reasonably believes”, if 

it is as you say it. Isn't that just 
as vague as use of unreasonable for 
Well, I think that particular defin- 
ition would have more meaning to a 
person that would be under the aegis 
of the statute and trying to determine 
for himself what regulation he should 
follow. AS I say, there are no other 
definitive guidelines or regulations 
regarding this statute. The statute 
also, we contend, on the basis ot 

the James and Russo cases, decided 

by the Second Circuit, those cases, 
elchough they dealt with probationary 
teachers, arguably the conduct pro- 
scribed in those cases related to 

or could be considered insubordination 
Well, you have no First Amendment 
claim in this case at all, do you: 
Yes. That is what I am suggesting 

to your Honor now, the James and the 
Russo cases illustrates the over- 


reach of the statute, 


66 
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’ 
MR, SANDNER Yes -- not 
: 
JUDGE CURTIN In the Kinsella case 
SANDNER: The charges do not relate to any 
¢ essive iduct 1 his behalf and 
- ( ot relate to any utterances ot 
‘ lainctiff, ut we are saying 
1e Broderick case with the 


interpretation put on it by the Russo 
and James cases, relating to the 
nsubordination clearly show that 
the statute is sweeping and can be 
Da utilized to catch in its breadth 
activities which are clearly protecte?# 
under the First Amendment, and there- 
4 fore we say that under Broderick we 


io have standing to make that assert~- 


The real core of our argument 


with respect to 3012 is in regard 


to the vagueness of the statute, an 
that is a different test. In Broderick, 
as we note in our letter f memorandut 


the court found at the outset that 


the statute was not vague. 


6/7 


MR, 


SANDNER: 


f 
t € i ‘ y Aik i 
i teacher, 4a i a ° 
f course, in any posit) n t¢ judge 
the truth of these allegations, but 
1 have been reading nce again some 
f the claims f what the teacher 
id, and there was this February 
4, 1971 incident when he allegedly 
grabbed a fellow named Steven, struck 
him on the face two or three times, 
causing him to bleed from the mouth 
and nose, and causing bruises on hi 
face. On Apri 30, 1970 he was 
alleged to have grabbed a girl by 
the hair with such violence that she & 


fell to the floor. Then on secember 
17, 1971, while teaching a regular 
gym class at the Sentor High School, 
Mr. Kinsella pulled the hair of a 


student, Donald Gullo, slapped the 


> 

student across the face, and threatened 
to kick him in the balls. Now, do 

you mean there is something vague 

about that, if it is true, as con~ 
stituting behavior contrary to the 


standards f a teacher: 


No, your Honor 


05. 


ee ae een eS 
JUDGE HENDERSON is true l am not prejucging 
the it + 
MR. SANDNER I'm not saying that the charges are 


necessarily vague, not that the charges 
f the Sch 1 District are vague. | ee 
saying the statute under which we 
are being charged 
JUDGE HENDERSON: {f that were true, is that conduct 
unbecoming a teacher: 
MR. SANDNER I don't know. 1 couldn't make that 
judgment myself, your Honor. I'm 
not trying to avoid the question you 
pose, but I think that is a4 judgment 
m not a teacher and educator ~~ 
ae ” JUDGE HENDERSON: Do you want the rules to define how 
( far a teacher has to go with a number 
of punches or comments, such as I 


- just read, before it constitutes 


conduct unbecoming a teacher? 


MR. SANDNER: no 
JUDGE HENDERSON: I don't see anything vague about thac. 
MR, SANDNER: No, the vagueness is that one can 


be charged with insubordination, 
which doesn't pr scribe that excessive 


use of corporal punishment as one ot 


the things that falls within the 


ambit of insubordination, but when 


{ENDE 
OAKE 
NDN 
OAKES 


act 


Cc 


t Ks idge lakes, Chat 
r é ign iat ir 
at we pass ¢ tC 
C ne verha 
. 4 tnat is whether 
pjoarc should, 
review its ow I ing, 
: 1 tn 1 
t make sure twat Mr 
ide i ) » as 
your point i that che 
r at n, incompetence 
inbecoming a teacher 
igoue that n teacher 
stand ist what conduct 
e 
ect, your Honor rhe 
they d t ( tal 
ave indicated an nere 


t further explicate 


is I fie t 
ird in lent 
wouldn't that 


ne 


[ an 


i t ~ 
i i 
ic f{ 
' , 
t have 
: ) 
her. i 
warnin 
Ll WwW 
i i 
44 Law, 
Mi it 
ut 
cé peter 


ww 


1 
ATI? 
} 
iE 


~ 


——seQre 


t t iw ere A ‘ 
i in t 110€.4 ‘ wit 
r -« wi evidence i t De 
i " come betore tne ai 
Lm ed what ti lscus hon i reiacte 
ibsequent ¢t that, if there i 
i 1 . t i€ at . notice 
enc ¢t the missiot Educaticti 
1c arin noe¢ rhe aeR@i i 
i Line 5 C reé me be panei 
k té f i isc é ) ve 
itteae y 1 BG are ink ‘ pi y 
nizations, and the iike, 1} nve ‘ 
€ i i er y9&k EGucativn big 
earing oltiicet r perna Law 
ticer, isually an attorney, to ake 
sling and n the proceedings of CI 
mel, 
he one yr t panel members 
“es is n ° 
is an att Y that i tn nt i 
a Ad a t pane! ial i 
i‘ 4 with cn anueci 
law vificer, Ne 1 wot 4 me 
the nel, h i not encictle t 
Ce. He, howeve » ae y ré i ‘ 
ee re 


operation oi ct 


panel memb 
regulation ind 
i 


ANTS . 
SANDNL XK: 


MR. 


tducation, 


10 the counsel' 
' oO Education, 
Iv ience has been 


14 necessarily i 


person has ar 


Iti any witnesses, 
17 and to argue t 
1K within rourtee 


“4 of the hearing 


1e hearing. 


his name caken Lrom the iist ot 


icating where he comes 


gnated by the Commissloner 


»yresumably screenea 


office to the Comm. :sionert 


and as | say, my exper- 
anyway, Lawyers but not 


awyec. At the conclusion 


process the charged 


ight to -ross examine 


6 


put his own proor in, 
o the panel. The panel 
r days ot the close of the 


hearing is required to consider the 


findings and a recommend- 
pect to those findings, 


lL of that is packaged 


the Commissioner of 


sdministratively -- 


1 
a“ case, make its 
2} ation with res 
y and a recommendation, if any, regarding 
a penaity. L 
ny up ine’ seni to 
) La cien, wie 
ny 7E CURTIN: Arce chey also 


required to send a copy 


Lindings and recommendations 


MK SANDNE K: 


wt JUDGE CURTIN: 


<i MK 


. SANDNER: 


No, they are not, 
They are not? They don't, in other 
words -- 


My experience has been that one way 
or the other we get them. We get then 
either from the Commissioner of Education 
upon request -~- 

far as the plan of the statute, Chey 
ire not required to? 
fTnat is correct. Upon receiving this 
report from the panel, the Commissioner 
administratively turns it around and 
sends a report of the panel to the 
Board cf Education, who then has under 
the statute thirty days to detarmine 
the case. 
The Commissioner has to act in a certain 
length of time, too? 
Yes, I believe within five days after 
the receipt of the report [rom the 
panel, he turns it around and sends it 
back to the Buard of Education, and 
the Board of Education has to determine 
the case and assess a penalty, ii any. 
Can you take it a little slower, please’ 


v 


Yes your Honor. 


AL REPORTER, US. DISTRICT COURT 


te 


\NDNER: 


SANDNER: 


SANDNER: 


ets the finding of the Board: 


Tne findings of the three member pane}, 
your Honor? 
OL the panel 


It says in Subdivision % your Honor 
y mo , 


Within five days otf tne conclusior ri 

the hearing held under this section, 

the Commissioner of Education shall 
Eorward a report of the hearing, includr 
ing the findings and recommendations 

of the hearine panel, and their recommend- 
ations as to penalty, if one is warranted, 
to the employee and to the Board ol 


Education -- to the clerk of the Board. 


At that point we do receive a report. 


Gan the Commissioner add to it or Cake 
way irom it? 

No, he cannot. 

\L1l the Commissioner's functien 15s 
here is just a conduit? 

That is correct. 

There would no reason why the 

panel -- outside, I suppose, Of some 


kind ot an administrative watcndo 


about time -- there is no reason why 
the panel couldn't send the iinoinygs 
' NOE 
fe rer RTER $. OISTR jaT 
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DGE CURTIN: Reading tne ection, as I understand 1t, 
the transcript of the hearing is not 
sent to the board 

ix. SANDNER: That is correct report oO the 
hearin pane is wrat the statul $ ay 
‘ is sent to tn Board Education. 
JUDGE CURTIN if it a requ ement that a transcript 
is made of these hearings O°lvre the 
panels? 
Z MR. SANDNER: Yes, that is correct. The transcript 
is made, maintained, and upon request 
\4 i: available at no cost to the defendant. 


ee % i5 | JUDGE CURTIN: But that is sent to the Commissioner, 
' is that it? 


MR, SANDNEK: It is my understanding -- but there is 


c 


1s no regulation or Law or rule about 

9 this -- it is my understandin;, that 

2) ynce the panel has completed its task, 
having had a copy of the transcript 


2 or its consideration, it is entombed 


in one of the files in Albany. 


i JUDG. ¢ TIN: [hey do not send that to tne board: 
2h MR. SANDNER: That is correct. 
~ 26 JUDGE CURTIN: Does the section provide that a teacher 


X17 can get it? 


ys a 


2uBdivi >tON & con 


C Irty days f the re 


" 
— 
mt 


"@ port tt 

board shall de ermine 
i vote of the Majorit 

an fix the pe lalty o 
¢ " , 

if any," and (nat can 


reprimand to dismissa 


" 


tinues: “Within 


Ceipt of guch 


Che case by 
y of such board 
rp lishment 


be from a 


Bs [t says 


further: If the employee is acquitted 


he shall be restored 
with full pay for the 
Suspension and tne ch 
from his record," 
Subdivision 5 is 
and there is a right 
the Board of Educatio 
administratively by f 


with the Commissioner 


Or by se king relief 


Co his posit, 
Period of 


arges expunged 


ealled an appeal, 
Co either review 
n's determinat Lom 
iling an appeal 
Oi Education 


in state court 


under Article 78 of the Civil Practice 


Law and Ruleg 
(ne other Polnet t 


and key to Our case j 


' 


| 
Subdivision 2 Provide 


may be Suspended, Su 


limited indeed could 


Nat is crucial 
8 that in 


8 that an employe 


Spension igs not 


be indefinite, 


e 


78 


JUDGE C TiN 


MR. 


SANDNER: 


Now, with respect to ali these 
aspects of the statute, we start out 
with the suspension problem, There 
has in this case today no suspension 


been issued against plaintiff Kinsella. 


Your point is that he may be suspended 
efore the hearing, is that it: ' 
That is correct, the statute so 


authorizes, and any time subsequent e 


“ 


to the determination to hold the 
hearing he may be suspended. the 
brief for the Board of Sducation to 
this Court indicates cnat he is 
not been suspended, and ic doesn't ' 
seem likely that he will be. 

I call to the Court's attention 
the affidavit filed in this matrer 
by the president of the Board of 
Education, and in Paragraph 4 thereof 
it indicates that they did not 
initially suspend him because they 
thought the thing would be over in 
a few days, and that would take care *. 
»9f their concerns about ict, It 


says, Furcher, your deponent believds 


that the hoard of Education could 


) 


r 


MR, 


JUDGE OAKES: 


SANDNER: 


if the charges against plaintiff were 


not to be resolved for a number of 
months or perhaps a year, 4s may 
occur, if the action by the plaintit! 
here results in extended litigat: 
Indeed that is where we are how 
would take that to mean that aithoug! 
the Board of Education has taken the 
position that it hasn't suspended 


him, there is a real threat that they 


may so do at any time, Indec 


° 


is teaching now and can be suspended 
from his job. There is no Limitation 


from that suspension, Indeed ~-- 


Maybe the Board of Education and the 
State Department have read the cases 
on constitutional law that pretty 
clearly would say that such a sus~ 
pension, pending a hearing, is improper, 
and they are acting accordingly. 
Correct, your Honor, and we have 
cited Kennedy v Sanchez, and I note 
the State in its brief has analogized 
the procedure chat was held uncon- 
stitutional in Kennedy v Sanchez to 


the procedure under 3020(a). Kennedy 
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JUDGE OAKES: 


MR, 


SANDNER: 


v Sanchez, of course, as yuu KNOW, 
refers to 4a pre~nearing suspension, 

So that the first thing is the 
suspension problem. But even perhaps 
before that is the finding otf probable 
cause. The lay Board of Education 
must make this finding. In this 
case the charges were preferred by 
the principal. The principal, clearly 
a subordinate employee of the Boara 
of Education, undoubted may have 
discussed the matter with the super- 
intendent, who is the chief executive 
officer, indeed even discussed it 
with the Board of Education at any 
meeting prior to the hearing on 
probable cause, tne decision on 
probable cause. Je don't know. 

You assume that may be the case, as 
you say, but can we just assume that 
the Board, in finding probable cause, 
has been prejudiced by some previous 
talk with che superintendent? 

I wouldn't suggest that you have C 
assume there has been discussion, 1 
said there may have been. But I 


would suggest that it has been 


81. 


¥ 


nN 


e " 
relat erween | rincipai, 
S erint 1ae€ t a the Board yf 

jucation 
Isn't the joard f Education entitiesa 
to, you mignt ay, a presumption f 
good fait ict prejudging suc a 

? 


£ 


Honor, Duc 4 cannot 


because of UC! set forth in 


harges 


Paragraph 5 0} the charges, which 


reters to an earlier proceeding, 


determined February 


in 


which the Board of Education 


plaintiff Kinsella guilty of conduct 


inbecoming 4 teacher, ana pun shed 
rim for that onduct, and now two 
years later are apparently using t 
fact that he was found guilty and 
punished once before as the basis 
for the finding that he is incompetent. 
So apparently tney didn't do enoug 
the first time, an i they are tryin 
to do something more now Il tniilk, 
and 1 submit to the Court that that 
indeed shows 014 and rejudice t 


SANDNER: 


ent relationship of the empioyees 


aking the charge can lead to this. 
i submit also that the counsellor 
r the Board of Education, ¢ ounse ] 
ing the Board of Education, prosecuting 


é harges, leads to the conciusi 


ation abouc any c snduct I the teachers 


They couldn't, your Honor. 
n't that the very essence t their 
nection t supervise the yort yf 
education in that particular listrict 
That is correct, that is correct. 
However, the enclusion of the statute 
is the important part-- 1 have run 
through it part by part, but you have 
t take the statute as a whole, obviqus 
-- they are the ones that make the 
ultimate decision about it, and in 
that case, in the supreme Court case, 
t clearly indicates Che necessity 
r an impartial decision maker. 
You have to start somewhere with 


somebody making 4 complaint, and 
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°° 


SANDNER: 


SANDNER: 


and it seems ¢t me that the dest boay 


to do that would be the Board, that 
is their job. 

But -- that is true, they 

job of running the school district, 
however, there is also the questi 

sf making an impartial determinatio 
All right, that is the end result. 
I would say initially alse to avoi 
possible harrassment in support of 
administrators against teachecs, a 
so on. But I agree with your Honor 
that the fact is they come back and 
later judge the matter, and that is 
really why any prejudice or bias is 
important ¢t search out in the first 
instance, 

Then we go, once the probable 
cause has been found, to the hearing, 
and what is the hearing’ This is 
a creature that is run administratively 
by the Commissioner of Education He 
designates a hearing officer, and 
three members of the panel are selectr 


ed 


, in accordance with the regulations, 


tne é ; ar é I 
and ct'ey hear evidence, they hear 
witnesses. I woint out, and we have 

t irectly challenged every singie 
aspect f this, but for example, ther« 


s absolutely no way to review any 
rulings of the hearing »fficer. he 
jeterminations made by the board ot 
Education is not based on what is 
on the transcript and the conduct at 
the hearing. We have no opportunit 
to go before the Board and sa, the > 
ruling of the hearing officer regard- 
ing admission of chis evidence, or an 

4 : inclusion of other evidence was impro 
per, and so on, and indeed the review 
ontemplated in the appeal provision, 

- Subdivision 5, does not allow us to 
go back to the actual conduct of the 
hearing. There is no intermediate 
or administrative regulation or rule 
that in any way allows us any latitude 
to somehow control the conduct of 

' the person who is running the hearing. 
But our complaint really with respect 


to this hearing is not that it is 


held at all and there may be 


JUDGE 


OAKES: 


se , MR, SANDNER: 


and not yninding on the oara otf 


rave cited in our men 


Supreme Court case in New York, 


hich says that it is purely advisory 


n 


ucation, the Commissioner i 


Education, and it 1i8 80 held 1 


yther cases. We have cited one as 
an example. So what purpose (tne 
rocedural due process requirements 
notice and opportunity t¢é cross 
e ne and put in evidence, and ¢ 


challenge the assertions that are 


made by the complainant: These 
evidentiary matters the very facts 
on which the conclusions of fact 
and conclusions of law must be based, 
never reach the Board of Education. 
That brings us to the final step - 
You say they never reach the local 
board. Do you have any indication 
that if they wanted the transcript 
they couldn’. get it? 
No, obviously they can purchase a 


copy of the transcript. The statute 


ca 
t 


= 


alluded 


to in the defendants' brief, under 


the federal law where a transcript 


indeed -- in fact, Mr. Cream's 


} 


letter brief on roderick analog zes 


120(a) to the statute there, and 
indeed that talks about a transcrip 
being available to the decision 
maker, In this case it can be made 


available if they want to buy it 


, 
but there is no regulation, no 


statute that requires them to buy 


it that requires them to consider 


it, that requires them in any way 
to rationalize their decision upon 

the evidence adduced at that hearing 
Your 


or not adduced at the hearing. 


Honor, I might at this time mention 
that we have alluded to this problem 
about rationalizing the decision s 
that on a review, if there is a 
viable review, you can make some 
kind of a wise judgment about the 
determi* or and how he reached his 


conclusions. We alluded to this in 


» 


JUDGE OAKES: 


| MR, 


JUDGE CURTIN: 


MR, 


SANDNER: 


SANDNER: 


our memorandum in chiel ind our 
reply memorandum, but due to circum- 
stances of time. we have not had 
sufficient time to brief that. We 
do have a four page letter and, with 
your Honor's permission, I would 
like to submit that. It cites a 
number of cases, including United 
States v Mertz, among others, regard- 
ing that question. 
We would be happy to have some enlight- 
enment. 

So then the matter goes to the 
Commissioner administratively and 
the report of the hearing panel, 
which contains its findings of fact 
perhaps, and it contains its recommend- 
ations certainly, and recommendations 
regarding penalty, if any, that goes 
to the Board of Education, and they 
have a meeting, and it is another 
executive session, closed to the 
public -- excuse me -- except its 
invitees, and then they bring in 
the School Board attorney. 
Is that in the statute? 


Yes, your Honor. 


JUDGE CURTIN: Now we are at the Board? 
MR. SANDNER: Yes, your Honor. 
JUDGE CURTIN: When the Board gets the recommendation, 


i what does the statute say that the 
Board can do? 
MR. SANDNER: The only thing the statute says 
respecting the Board of Education 
. is within thirty days of the receipt 
of the hearing report, that is the 
rT report of the hearing panel, the 
1 employing board shall determine the 
\2 case by a majority or all of the 
members of such board, and then fix 
\4 a penalty or exonerate the person, 
What elements are operating now at 
16 this time? If the Board does not 
have the transcript, does not rati rnal- 
rr ize its decision, we don't know what 
19 evidence, if any evidence at all, 
»” what people they may have had at 
a their meeting, they may call every- 
body in again and say, ‘What do you 
2 think about this?,' and they say, 
ay ‘We don't like it,' and they will 
) say, 'Fine, we will not agree,' 


assume the panel found no cause for 


action and recommended exoneration -- 


89. 


ee 


Ww 


Au 


JUDGE CUKTIN: 


MR. SANDNER: 


JUDGE CURTIN: 


MR, SANDNER: 


JUDGE 


OAKES: 


Does the statute require the Board 

to make any findings? 

No, it does not. 

None at all? 

That is correct, sir. There is no 
opportunity if the Board of Educatian 
is considering other evidence or 
considering the statutes or arguments, 
for notice to us. Under the regulations 
cited by the defendants, the federal 
law, you have a right, if the tribunal 
decision maker is going to consider 
something else, you have a right to 
state your position with respect to 


it. Here we have none of that. 


ls there any indication in the past 
that the boards have gone outside 
the record or outside of the findings? 
This is just an allegation that they 
might, is it not, your argument? 

On the face of the statute, it does 
not limit, it does not instruct, it 
does not guide laymen with respect 
to what they are supposed to do. 
They are supposed to determine the 
case. They may do anything. They 


may do it properly, they may do it 


90. 


' 


Yh 


JUDGE HENDERSON: 


MR, SANDNER: 


JUDGE HENDERSON: 


ré 


cD 


yroperly. Our argument is that it 


quires adequate instructions and 


guidelines to provide thorough and 


proper review of the matter. In fact, 


one case that came before the Commiss)- 


ioner of Education, a teacher had 


been found guilty of an act, and it 


was argued to the Commissioner of 


Education that the Board di aot 


rationalize its decision, “hat «n 


it 


never read the transcript, aad 


that this was arbitrary and capricious 


and without due process. Indeed in 


that case five of the board members 


had given affidavits to the appellant 


teacher that they had not indeed 


read the transcript, and the Commiss- 


ioner found that was all right, no 


requirement with respect to that. 


How would you ever conceivably bring 


any proceeding under Article 78 in 


th. 


e state court for final review if 


you didn't have findings and conclusions 


somewhere for that court to review? 


It makes the job extremely difficult, 


your Honor. 


I 


OFFICIAL 


don't see how a state court could 
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91. 


y MR, 


SANDNER: 


JUDGE HENDERSON; 


2A MR, SANDNER: 


FF 


\ REP 


Go it, i ould 


think 


remand it, demanding thac 


be made. 


The grounds for review, as your 


Honor knows, under Article 78 


that case would be a review from 


the determination of the board or 


board of officers making the decision, 
and that it ig indentical -- that 
is what the Statute Says, Subdivision 


5 of 3020(a) -- identical to the 


Score of the review before the 


~ission-r of Education, Both 


of them, as an appellate Process, 


are entitled to review the determin- 


ation of the Board of Education only, 


not what hevpened at the hearing, 


not what the report of the hearing 


panel said, not the transcript and 


the evidence, but what the determin- 
atic: o Board is, 
Well 


» you have to review Something 


under Article 78 in the state courts, 


It makes it very difficult, LE 2 


may, your Honor, in my own experience 


I nave seen cases where exoneration 


or de minimis penalty has been 


4 T. NOEL 


ORTER US. DISTR OurrT 


Si 


ecommended by a hearing panel, and 
the Board f Education, in a lette: 
decision,, has said simply, 'We do 

not agree with the »anel’s recommend- 


ation, and we find a suspension in 


the amount of so much time without 


pay the appropriate measure. ' Now, 
" that presents me with great task 
of trying to attack it. [ can say 


\ it is arbitrary and capricious, not 

founded on the record, and so on. 

That is what I start with, that 

| determination, and i c > allege all 
these things at vour Hcnor asked 

5 me, what happei«.d at the hearirg, 
did they look a. the record, I don't 
know any of that. We have to start 

M from scratch to try to -- 

Is || JUDGE OAKES: You have no right to be present in 

) the deliberations of the Hoard? 

“| | MR, SANDNER: That is correct, your Honor, And to 

22 follow up on the administrative aspect 

24 of it, the Commissioner of Education 

1 is an administrative officer, and, 

as I have indicated, the right of 

appeal is illusory. Indeed, as the 


Second Circait pointed out in the 
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vais 


JUDGE 


JUDGE 


OAKES: 


HENDERSON: 


——— ee 


{us S¢ Case in the footnoce therein 

the appeal procedure to the Commissian- 
er of Education is an informal round 
table discussion at which the litigants 
are there on papers. There is no 
hearing, we have no right to a trial 

de novo. Indeed we do not review 

what has transpired at the hearing, 

we review the determination of the 
Board of Education. So we never 

get a chance to litigate the pro- 
priety of hearing officers' rulings, 
for example, or in any way to comment 
on the evidence that is adduced, 

I have been asking you a lot of 
questions, so we have taken up some 

of your time. If you want to have 

some time for rebuttal, you better 

wrap up your argument ir 1 few minutes. 
My point was, in that Article 78 
comment, it seems to me, even thoug! 
the statute does not provide for 
certain steps to mandatorily be 
taken, that there is a right to go 
to the state court under 78, and 

I am raising the question whether it 


isn't implicit in that right thac 


94. 


Ay 


» ® ‘ 
4 
‘ > 
. 
WON i t ( é 
‘ t “ 
t tatut a in nt, 
t 
at va eve: A 
‘ ys Vata « . 
° n’ ha i »L iL Bic t 
elie. ALiC an ncdcer taneins 4 i 
> t 
trai ript, even though the tatuct 
t 
nu In the Latart case, wh 1 we 
af 
. i tate ¢ 
e t1 cri , and so ren. 4 
P ‘ “ae oe 9 

wi ily arret ant in that court 

inic . ana uch as it i rot Tem 
it is advisor ynily, wil yaste t 

. 
C Ling oO ing that, o Girectiy ¢ 
ater RICT in 
Ot 
) 
‘ 


é i re i 
al “ C C i 
. ct ms € i Jt 
1 h Iria 
LC i I ’ 1 c 
1 ' ’ 
; iliN wW L¢ C ich Ne t 
‘ t+ ‘ t 
i De , VLE 
wit i py that 1 181 le A 
ip inion, cidcec in pic da it 
} 
‘ ‘ iti I ) i 1 
i 4c Cl 
UG. ri nee - i chi. panel we € to ads LM. 2m: ERI 
nal r 1 ; A ISSuMme uU WOULE 


4¢ 


et rh 

1 na 

mnt 

e st 
anc 

as; 


ive j 
L L 
th 
' 
ei 
Li re a 


r 
) 


i 1act 4 t 
} , 
id gd und t 
| WwW Le 4 4 na w 
ction t t 
t 
a L s ¥ 
t at J ‘ ~* 
. VN nce that, i 
i eic, tne ¢ 
requires n T Late it 
nmingtui Cime n i 1 
) be } ) G Bt i 
L t ing é LC ertdaini i 
t »at1or 1 i 
ictice l ( paCion, I 
t iC itiof;r ire 1 
important iCuti i ‘ i i 
houi¢ r¢€ ) ted ni é i 
che hearin; sroced e whici Wwe V 


as , 
inbe i 
u cv 
, 
ecause 
tat ar 
‘ 


. 

a é | 
| 
| 
| 

. t ia 
r ) r 
pt k . 
] in 
‘ t 


‘ 


j 


ic 
G 6 
es 
fon: 
e a\ 


Be og 
rric 
ty 

t 
if 
t 
lve 
have 
hn 
ect 
ner c 
nter 
dec 
tne 
anc 
Javi 


Oo 


a 


et 


c 


ru 
se 


34M; 


, t i 
4 -iitLe c cL 
t it a i1 
Maae t 4 
thi nN ce ft 
<U( . grirse 
what tney ne 
on che n h 
suggest t this 
n ic lé aKxes ic 
1@ Of couTsel ‘ 
The only Lace t 
in that ecti 
says tha t sid 
rd and the empioye 
by counsel at the 
rence to what tn 
ictorney shall be, 
actiot I charges, 
L the board waen C 
£ p »bable ause 
ns tne ,aned 
Im the deiliberdati 


I 


the 


panes repore 


10 


e, 

nea 
ec ro 
eit 
in ct 
ney 
» an 
len 
yn 


¢ 


. 
= — musi tiinceniliatiletinti esse <eeesssesttessnenereenneeeerere 
i t isi Wliiv-nilly 
i é wit 
1k Tic . 
} t+» + t 
b 5 i ae 4 guestion chouzh, sn't tha t 
i \ 1 Chat C ntence yo. 44 
i a 1 in ta ©, tnrat i ‘ 
. ‘ all . 
Hon [The School Board is the ‘ 
ty whici e1 the ch s € against 


ine t n thin I woul addres 
el t i that counse ror the 
employee r the teacher has Stated 


present when the School Board is making, 


it Cindin 16 I don't know what 
Mr, Sandner's experience has been, but 

e 
i Have peer yin; Case in tni count 


been in a jury deliberation room yet, 

' ~f r! e 
and I don't chink I'm ever Oing co get 
imvicted, 

AL RES eR sve P 


t ‘ eat L 
c é t ¢t e the 1¢ j the 
» ive 4 
‘ & : C 1 
5] Cunit c appeal 
re the ir f Education at the 
Ling | Cie Ci it revi S$ its Aindinygs. 
L i t tainiy notnit 
itutional ut at, and if he 
t tunity, I woul ertCainiy 
ike t et a P| ty to get insids 
iry 1 and talk ¢t those eop Le 5 
Lf 
when they a1 deciding my ase, 
VD r n i irc attorney ha riagnt ct 
Lil ce 4 correct, lcthough h ‘ t 
Lé pa if liberati . 
r \ ae s D ra attorne i tl ré 
idvi C ing « € Cion, ane e@vai f 
Y Ci Schoui Board what he thin 
abd iu l ine lvé thet. 
ic} ai Vic e 
«a 


i thi Ww 
‘ t ‘ é 
t t 
l il é the 
t tainl wdu le é 
the record, th sides have it in 
i » and the teacher i 


t t gs } 
s Cc 4 at -! c aac 4 
irge t im, he it in hi 

' - 
i . ] i certain that ¢t 
t ‘ C 1001 | ] “ i 
P r ; nt } 
Ci i rd inted nis } ; 
r F t t 
i ix [ t he ent ‘ r 
‘ f I tea to tne 3 4 w 
t 
t rei it / ptr ce Cink. ia 
\ P ' 
v id nd 3 


| 


7) uw c 


t 
C 


ne 


+ 


% 


: CHa it ’ 
V L continu it »Siti 
i " a C L 
: 1 t C 
Bg é nei ju tl 
iel P 1 Ci U i 
t ] 
1 I \ 
é 1CK i i | ¢ t th 
Ln tne re C n 
1+ 
I 3 Lins t, and ] 1 
ay by the t 
[ eed say anytnit Lartn t i 
in curred, 1 rtainl think 
With r/siew 1 i 
t+ 
t ©ecva . 4 c > € i w 
‘ nabdtle mat yu i ta wil 
il 1 u L 1 é to Ys 
4 ant to t it t 1Vv s ct 
‘ 
ivit 
- 
- “ 
‘ . 
‘ 


7s) 


aVill 


wi 


Ww 


: 4 
S rs) >] v + sad re) + ~ 
ae) 4 ~) 4 at) L - o . w 
* ~ “ ~ - ce : 
“ s) ) = ha 
vw Cc 4 sd J 
: = Lo = vy « 
. 3 “ + ) y =) c ba Ww y 
= ) 4 ~ : 5 
wu u ° w y t : wu 
4 Es S 


he 


et 
d1 
i ( 


er 


ca 
tia 
i 


light ubstantiai 
viden ii 
c aad ait > 
i t ‘ 
ec 2n the rtil ; 
dge, but there wo ] 
the cecisior f 


nr 
fa 


ricious ) not 
ce 1cence, 
C tnat tne went 
hypot Cicai Cite 
C iCiii 
LGe€ J Cantidi 
' 
ard co Lt ed ‘ 
eet that cne. 
bie 


rt 


th 
Lilie. 
‘ 
ve t 
V C 


= 


4in C 

view 
cur 
tule 


t 


es 
re 


C i v 
. t ere i 


4 
' P 
é , t 
Tr 
i Lai my I Che 
it ecn Le 1 
l ié i tr ) 
. t 
Ci ‘ t 
} t 
€ re 1] ( t t 
P } t t 
in a 914 bout ect 
Gu tion Law, 
é erndec t 


se stsssstestetestsssiseneessesnsstee 


| 
| 


2 4 i i 
t 
cu 1SSi t t wduca 
1 i h i w ié ‘ it i 


che t 1 
ts it L t ima YN 
€ in 13 ( P imc. A Ui ourt 
4 ‘ wil L { v w na 
c r Ke 30 re wile DY 
c ¢ t ane i Ld adi ci izmree 
the eco » a he 
t t il u! 1s¢ ipe l nece 
arily betore the ccurt on review. It 
s 1 n 1lw y é ire the Ut 1SsS10r 
no review, that route is used It 
iis ‘ i Gc 28, at 3 Lrrei 
van ( il¢ aa that it i there 
because a not inding n anybody. 
i h r t re rc a 
a id IS, > tra ri of that 
% 
it 4 4 ‘ bs Wa < y ) a 6 i 
ezitect Phe ce thin, in Cie s iu 
chat equire Chic aru Lae tnat 
13] 


é 
iG 


re ) vit tat t we ars 
l gx 100 1e< 
i Lull 
eV v t a cone 
} = 
}} L 1 unbes t 
l l € Ne 
e at tt cl . 
ere Case t r Cné 1 re 
, ty, a t lect w 
ul I 
cy. nned v I t L tne 
UG AS 1 tnin Chie , it, ai 
Wii i “ si 
, 
cf \ 
1 . ri 
E 


t 


11 


the 


t 


awyeres 


—_———————— 
——a==———— 
— 
- } t entier 
we the it ‘ 
| ct. 
, , 
— 
muss pe 
2 Fir 
Hic 
r nr 
. r 
12 ' 


may 
= 


a\y 
Try 


(WH 


¥ 
‘O4 
ws 


’ ‘ + —T ‘ ‘ 
moral mu shyry¥ + + 
‘ '~y ¢ ~ x Oar F : 
¥ ‘ e «il P 
? ’ 
ward 4 rere + 
A - A + sane |atatuter, mai in » 
- ~ nm) =... te , : 
> ¥ * + _ 
nok + — " i i 7 
r ¢ T nantes FF CT = + 
Y y r t y "¢ et a . hile 4 
£ a | 7 = 
, , / } : r yy ¢ rets ‘ lel thi 
1at A NM ee See ri 
» | + nc 2 9 wt 
’ yierment " iri’ ~ l yt HI Le ivy 
7 ate, wiainti * 
t t n Law unconstit it nal. L 
~~ + £ 
a ‘ cuianemaaeee’ whareacet nm aqainst t nerati a 
T )4 i be! * s s s 
np} “wt rOrrwe + Te ba 
. + 7+ + + ~- T> 4 i sil 
y ’ 
arn ment 
argument. 
a 
plaintiff's Challenge to the constituth ( 
} ew atv 2 aminmannen ann Cwer= 
ectio!r 3012 i MISC mon a Lal YTUCTH arx 
y + ++ rosrx 
that the nrocedure 
be even 19 , r cor 
rT rocess, a viol 
‘ atwie : 
sotential infrinive 
} ” be n+ 
r - - } “eI Or ce Tirer mo me 
e cou firvris the emi protection ar irs merry 
4 
- ~ + , } + + 0dr » ™¢ 
2 t eS prot y yalse 1 id 1Tidgati le i 
tis . A u/s a - 
) - em an rn 
e "2 * nine cont eis0nc } eo ¢ l 2 ee Iti, 
int} r WMiNnLie ) f al lid ps 
conte Van ail £ ar dnt we : 
+ + ays + — of this court ’ ion, W 1 
id A = 
139 
) 
. 
- 
‘ 


ABSTENTION 
In a proper cast ror stontion, cr incertainty 1! 
law must Db wh that construction f th tatute by a 
state court miqnt obviate the need tor ae islor fF a federal 
onstitutional cwestion. Railroad Commission N- 
31 5. 496 (1941): Zwickler v. Koota, 299 U.S. 241, 248-49 
(1967) . 
mo Supreme Court ‘a repeatedly emphasize that 
systention should ant he ordered merely to aiv% the state 
~ourts the first opnortunity to cecil le constituti wal issues. 
It has also cautl ned that abstentio! f ly leads tc 
niecereal adjulication in any courts, whic! will cause 4a! 
a delav of the ultimate ecision on tne ts. Rantgett V- 
ide wah 
sullitt, 377 U.S. 360, 378-79 (1964). 
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ise, under a give et , must 
questi sn of Wie -w tre | laintifi may be 1e- 
ty r “property” within the 3 of the 
suse as a result O! e procedure: ‘afeteria 
Workel ry, Mcklroy, 67 U.S. 886, 97 1961) 
two recent aecis4 ys, Boara O: Regent y. RotN, 
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} und Perr ‘ indermann, 4058 U.»- 3 
prem irt providea ruidance aS to intel 
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comply with tne requirements of due process. 
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The crux of the plaint: s due process claim 15 4 


to the procedures involvec 


tion of the employing board which follows tI 


ta r _—- linc a? wliain +,Ff#F ao --2 Ic hi 
stage of the procecalm jS. te plaintiti ontends that while 
ection 3020-a pr yides for a hearing that conforms to aue 


process standards, to a hearing is illusory because 


; panel need have any 


na that occurs before the hearing 


impact on the school board's final determination. 
* 


ion 3020-a has been construed to mean that the 


findings and recamendations of the heari. 7 pane 


advisory and not in any way corclvsive upon the ean loy 
board. LeTarte v- Board of Education, 65 Misc. 2d 147, 316 


N.Y.S. 2d statute does not require that tre 
. P a ry . 
school Board's decision be based upgn the record developed 


before the hearing panel. Indeed, there is no requirement 


that a transcript of we hearing panel proceedings even be 


t to the school board, although 1t has been represented 


‘ey! LO 


t oral argument that the school board may, if it so desires, 
While the school board does receive a 


, 
« order the transcript. 

¢ hearing report which contains the findings and recommendations 

the panel, that report does not contain even a St wary of 

. the evidence elicited at the hearing. 
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4 wenn 39 ae ss —mhaai noara'’s deci 
insure tnat tne school boara S Get.»j** 
eviaence elicitea at tne hearing, 1t provides no saregu ra 


against the school board's basing that decision on ex parte 


Furthermore, the problem is exacerbated by the 


evidence. 
fact that the school 


setting forth its reasoning and the 


decision 


its decision. The situation 1S analogous to that 


involving the termination of welfare benefits. 


set forth in that decision are applicable here: 
“(T]he decisionmaker's conclusion . - must 
rest solely on the legal rules and on evi- 
dence adduced at the hearing. (Citations 
omitted.) To demonstrate compliance with 
this elementary requirement , the decision- 
maker should state the reasons for his de- 
termination and in Jicate the evidence he 
i on. Pie (Citations omitted. ) 


In support of the constitutionality of the statute, 


the defendants contend that section 3020-a-5 affords the 


teacher the oppertunity to appeal to New york Supreme Court 
in a special proceeding brought under Article 78 of the New 
york Civil Practice -.%” and Rules. The defendants contend 
that state court to review 


this provision would require the 


the school board's decision lm light of the facts elic ited 


at the hearing before the hearing panel. 


t finds that an appeal under Article 78 


This cour 


of the New York CPLR cannot correct the constitutional defects 


section 3020-a. Since che scheol board is not required to 
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, to be imposed 4 accordance wit m four of 
this section. 
5 Hear 1 
a. Notice of hearing. pon receipt ofa 
~ 1c +¢ - } rey +r SARAro “wo 
request for a hearing in accordance 
with subdivision twe of this sectio! 


the commissioner of education shall 
schedule a hearing, tO be held in me 
local school district, Or county seat, 
twenty working days of his re~ 
ceipt of the request therefor, and ifr 
mediately rotify the ot loyee and the 
employing board of the tire and place 
thereof and the procedures to be fol- 
lowed in selecting 4 hearing panel. 


b. Hearing panel members. For the purposes 
>f this section the conmiss mer of edu- 
cation shall maintain 4 list of hearing 

og panel members, composed of professional 
personnel without administrative or 
supervisory responsibility, profess ional 
personnel with administrative or super- 
visory responsibility, chief school ad- 
ministrators, members of employing boards 
and others, selected fran lists of nominees 
submitted by statewide organizations 
representing teachers, school aadministra- 
tors and supervisors and the employing 
boards. Hearing panel members shall be 
mpensated at the rate of fifty dollars 
for each day of actual service plus neces™ 
sary travel and subsistence expenses in- 
curred in carrying out the duties of a 
panel member . 


>, Hearing procedures - The conmissioner 
of education shall have the powel to 
tablish necessary rules and pro- 
cedures for the conduct. of hearings 
under this section. Such rules shall 
not require canpliance with technical 
rules of evidence. All such hearings 
shall be held before a hearing panel 
composed of three members not res ident, 
@ nor employed, in the territory under 
the jurisdiction of the employing board, 
selected in ths following manner trom the 


list maintained by te commissioner of 


—Le- L49. 


4, 


conc lusio 


missioner 
including 
panel and 
warranted 


Y 
ai 


‘ 


of 


iD | 4 ys . : 

‘Sie! la ¥ 4 t 5 € 
es | See, | k LL 

42 Lf tea Cd t l! x I 

uy tne thira De! mil be 
|e, ual agrees r & rir 

r, r they fall t agree, by tne 
ONT § ner rt education. 
a iC! earir will x 

ct 1 Dy a4 Neari I el le 1 
wated by the Tm ner of educ 


nes 


board. Within 
the employin: 
of 

penalty or punishment, 


majority 


4 


reprimand 


‘ 


in charge is heret authorized to a 
apne 
f 
ae yh 
ich hearing. A cop f the transcr 
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Post hearing procedures. Within five « 
of a hearing held under this section, 
education shall forward a report of 
the findings and recarmendations of the 
their recammendations as to penalty if 
to the employee and to the clerk of 
thirty days of of such | 
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| rads of February 19, 19/4, 
1} 
| 
r ¢ tt we d lare that 
t Law of the State 
of New \Y ; al iministrative regula 
tions requirit lecision to be based upon 
evidence cl ited before the hearing panel 
} I le ision I the Board to set re rth 
( reast i 1 la ial bDas1s tnereior, i 
) titutional, and the defendants art 
i| : : 1 Bas $s f ‘ s 1 
enjoined from 1 enforcement until uch 
time as appropriate administrative or 
1] Le lative action is taken to remedy t 
let ¢ : in t € T € lr ¢ nere involved 
1} 
t 1 it i : €6 ¢ 1eT é of the ipbove me itioned order, y } 
} 
| Af ac { 1 i: ter tc t prepared and maile 1 to the 
1¢ Y i I he tate o! New YOrk A copy 
a | 
se : 
| of that lette: mnexed hereto as Exhibit 1 
i 
1} i 1 ¢ f ; y é ent stated his yinion that | 
+} ¢ ‘ f 1 ; 1 
h ( M l ¢ eral panel eI l yned apove | 
| 
| , 
Y llred the WU rie 1 tion to termina. ¢ ill tenure 
| t ] ] had been commenced throughout | 
1} 
if | 
l] tate I t } l l to f l 1tio La § ) ‘U-a 
) t I itl i elief, William Bell , BSG the 
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\| 
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a wwtind £or thes? le an ae an ot a OEY ‘ont et A eet p it | 
prow L3aea LY Cri rules aur * epuiat LOMNS cont ainea 1m mxnLodit VD 
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any statute OF the New York State Constitution. 

23. Upon information and belief, Exhibit D adopted as 
hereinabove mentioned was filed with the Secretary 0} State of Ut! 
State of New York pursuant to Paragraph ¢, §102 of the Executive 


Law of the State of New York on February 28, 1974 to be effect 
on that date. 

94, Upon informatio! and belie. , neither the Regents 0! 
jen State of New York nor the Commissioner of Education of the 


‘eee of New York ¢ mferred with ot obtained approval from 


| Secretary of State with respect to Exhibit D as required by §105 


A 


f 


of the Executives Law ol the State of New York. 

25. Upon information and beliel, neither the Regents of the 
state of New York nor the Commissioner 0} Education of the Stat 
of New York had any authority by way of constitution oF statute ¢ 
adopt any OF all of the rules and regulations purportedly adopted 
on February 28, 1974. 

296. Upon information and belief, neither the Pegents of the 
State of New York nor the Commissioner of Education of the State 
of New York properly adopted the rules and regulations pu! 


port edl 


y 
| } . Cc / 
adopted on February 28, 1974. 

27. Upon information and belietr, thereafter, and in relianct 
upon the illegal and unlawful rules and regulations purportedly 


adopted on February ZO; 1974, the Commissioner of Education, his 


representat ‘ves, agents, servants or employees, mailed or caused 


I! 
| 
} | 
ee 
= 
: 
{ 
{ 
| 
| 
{ ! 
|! to be mailed copies of the purported re; ulations adopted on ; 
I pur} 
| ' 


February 28, 1974 to William Bellas, Esq., the hearing officer 
the tenure hearing against Donald Kinsella. 


. addition, the Commissioner of Education, through his 


agents and employees notified the participants in the tenure 
hearing that such tenure hearing would now continue by reason of 
the action taken in adopting the rules and regulations of 
February 28, 1974. <A copy ol the notice containing the informa- 
tion sét forth im ta ind the prior paragraph is annexed hereto 
s Exnipie J 


299. That pursuant to this notice, William Bellas, Esq. 
r ? ’ 
orde:ed the said hearing in which the plain.iff herein, Donald M. 


Kinsella is a defendant, to continue as more fully appears in 


\ 
30. As more fully appears in the Panel Report, a cop” of 
which is annexed as Exhibit G and the Board of Education Determina4 
ion, a copy of which is annexed hereto as Exhibit H, the tenure | 
: ‘ . } } 1 . a AT Vv e 
hearing, has proceeded to con lusion, pursuant to New 1C ate 


Education Law §3020-a 
31. That the action taken by the Commissioner of Education 
in promulgating rules and regulations is a purported attempt to 
} 


rehabilitate the statute this court found unconstitutional 


illegal, unlawful, ultra vires, null and void and of no effect 


32 The legislature of the state of New York has not amended 
Education Law §3020-a since this court rendered its decision in 
re , 
1U1 A 


159. 


parties and subject matter and has the power to review New York 
State Education Law §3020-a as ehabilitated by the rules and 
regulations of the Commissioner of Education. 

34. That since the rules and re gulations are il legal, the 
si atute remains verbatim as it was when construed by this court 
and therefure remains unconstitutional. 

BY REASON OF THE ABOVE, this court is respectfully requested 
to grant the relief ought in the Motion to which this is annexed 


POLE LK 


BERNARD F. ASHE 
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Sworn to before me this 22nd 


day of November, L974. 


| : 
{ eet a ee, rr A  ¢- | 
. + = 1 * - 
Notary Public 


IRA PAUL RUBTCHINSEY 
WOTARY PUALIC, State of HY. Albany Cowaty 
tds (epennnen Eppinss March 38, 19-000 
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charges brought against the teacher by 
the principal sought declaratory and in- 
junctive relief upon the contention that 


BY DAtONT 
-PLELIEN'T 


certain sections of the New York Educa- 
tion Law were unconstitutional. A 
three-judge panel, John O. Henderson, 
Chief District Judge, held that a New 
York statute providing procedure for ac- 
tion by the school board upon charges of 
teacher miscon uct was violative of due 


pr 
re 


ocess, in the absence of administrative 
gulations, in failing to insure that the 


board’s decision would be based on evi- 
| dence elicited at the hearing before the 
| hearing panel and in providing no safe- 


guard against the board’s basing its de- 


cision on ex parte evidence, particularly 
in view of the fact that the board was 
not required to render written decisions 
setting forth its reasoning and a factual 
‘ basis for its decision. 

One section of Education Law_de- 

clared unconstitutional, and defendants 
Donald M. KINSELLA, Plaintiff, enjoined. 
5 v. : 

& BOARD OF EDUCATION OF CENTRAL = 4, Constitutional Law ©42.3(3), 46(1) 
SCHOOL DISTRICT NO. 7 OF the Claims of denial of equal protection 
TOWNS Or AMHERST AND TONA- 414 First Amendment rights were im- 
WANDA, ERIE COUNTY and Ewald , ° : 

B. Nyquist, Commissioner of Education properly raised in aes by discharged 

of the State of New York, Defendants. on sya se a ao ‘s aoe status 

5% did not give him standing to raise argu- 

Cie. Ties TRIS r abe. ment that New York statute discrimi- 

United States District Court, nated against nontenured teachers and 

W. D. New York. in that undisputed facts of case raised 

Feb. 19, 1974 no question of infringement of First 

As Amended Feb. 20, 1974. Amendment rights under New York 

statute which teacher claimed could be 

used to chill First Amendment rights of 

A teacher notified by the school teachers. Education Law N.Y. §§ 3012, 

board that the board had made a finding 3020-a, 3020-a, subd. 1; U.S.C.A. 
that probable cause existed to support Const. Amends. ], 14. 


5. The defenlant admittel at the hearing on 
probation revoestion that he had been driv 
ing without a valid license. We did not con- 
sider this as a basis for vocation because 
the government did not give notice to de 
fendant that driving without a valid license 
would be considered as one of the grounds 
for revocation of probation 


6. In its motion to revoke probation the gov 
ernment charged the defendant with “fen 


ing” checks. The government also outlined 
the facts underpinning its charge that the 


defendant “fenced” checks. These facts in 


EXHIB 


clude both the possession of stolen ‘Treasury 
ebecks knowing them to be stolen and the 
causing of the checks to be negotiated. The 
government's proof at the probation revoca- 
tion hearing falls short of proving that de- 
fendant cansel Treasury checks to he nego- 


tiotel We consider the notice given to the 


defendant in the government's motion to re- 


voke probation sufficient, however, to a\ 


prise the defendant of the charge of }o 


sexsing stolen Treasury checks knowing 


them to be stolen. On this charge the gov- 


ernment has sustained its burden of proof 


o ” 


y 


% 


KINSELLA v. BOA 


2. Courts ©?370(6) 
To make proper case for abstentior 
on ground of uncertainty in state law, 
must be such that construc- 
tion of statute by state court might ob- 


uncertainty 


viate need for decision of federal consti- 
tutional question 


3. Courts ©°260.4 

Federal! district court would not ab- 
stain from consideration of constitution- 
ality of New York statute where facts of 
case did not raise questions of ambigui- 
ty in state: statute which state courts 
could resolve in way which would end 
constitutional controversy and where 
there was not any pending state court 
proceeding by reason of which principles 
of comity might require 
Education Law N.Y. § 3020-a 


5 vVe\ 


abstention. 


4. Statutes C=-47 

Teacher was not entitled to declara- 
tory and injunctive relief on ground that 
State statute 
Vague and 


was unconstitutionally 


teacher's 
conduct fell squarely within hard core of 
conduct which the statute w 
to proscribe. 
3012. 


overbroad where 


as designed 
NY. § 


Education Law 


5. Constitutional Law @ 


Zoo ( 1), 


Any consideration of pr 


278(1) 
cedures re- 


quired by due process clause under given 
set of circumstances must begin with 
question whether plaintiff may be de- 
prived of “liberty” or “property” wilnin 
meaning of due process clause as result 
of such _ procedures. U.S.C.A.Const 
Amend. 14 


6. Constitutional Law ©=277(2) 

Teacher's interest in continued em 
ployment was property interest within 
protection of procedural due process 
guarantees. U.S.C.A.Const. Amend. 14; 
Education Law N.Y. § 3020-a 


. Schools and Schovl Districts ©-141(5) 
Statute providing for hearing proce- 

dures and penalties 

teacher accused 


with respect to 
of misconduct did not 
require that school board's decision be 


based upon record developed before 
hearing panel, or even that transcript of 
hearing panel proceedings be s#nt to 


school board, but only that school board 


— 
‘ CH. DIST. NO. 7, ERIE CTY 55 
$ (1974 
receive hearing report containing fine 
ZS al re dations of panel 
Education Law N.Y. § 3020~a. 


& Constitutional Law ©?318(2 
Schools and School Districts <-141(5) 

New York statute providing proce- 
dure for action by school board upon 
charges of teacher misconduct was viola- 
tive of due process, in absence of admin- 
istrative regulations, in failing to insure 
that board's decision would be based on 
evidence elicited at hearing before hear- 
ing panel and in providing no safeguard 
against board's basing its decision on ex 
parte evidence, particularly in view of 
fact that board was 


der 


yt required to ren- 
setting forth its 
basis for its deci- 
n Law N.Y. § 


Amend. 14. 


written decisions 
reasoning and factual 
sion Educatio 

U.S.C.A.Const. 


3020-a; 


9. Schocls and School Districts ©?141(5) 
Statutory proceeding could 

not correct constitutional defects of New 

York statute 


review 
governing procedure of 
hool board in acting upon charges of 
Education Law 
N.Y. 7801 et seq. 


teacher misconduct 


Y. § 3020-a; CPLR 


10. Constitutional Law C?318(1) 
Performing of multiple functions by 

individuals or groups in administrative 

processes is not per se due process viola- 


tion. U.S.C.A.Const. Amend. 14. 


Bernard F. Ashe, and James R. Sand- 
ner, Albany, N. Y., for plaintiff. 

Ohlin, Damon, Morey, Sawyer & Moot, 
Buffalo, N. Y. (James S. McAskill, Buf- 
falo, N. Y., of counsel), The ois L. Da- 
vid, Buffalo, N. Y., fer Defendant Cen- 
tral School Dist. No. 7 

Louis J. Lefkowitz, Atty. Gen. of N 
Y. (Douglas S. Cream, Asst. Atty. Gen., 
of counsel), for defendant Nyquist. 


Before OAKES, Circuit 
HENDERSON, Chief District 
and CURTIN, District Judge. 


Judg 


Judge, 


JOHN O. HENDERSON, Chief Dis- 
trict Judge: 
The 


ured 


plaintiff ir 


sc hool 


this action is a ten- 


teacher who has been em- 


EXHIBIT A, page % 


ployed by the defendant nool Dourd as 


a physical education and health ed 


instructor for the past fourteen 
y avs. On March 1, 1973 the principal 
of the Senior High School of Sweet 
Home Central School District, where 
plaintiff is employed, filed charges 
against plaintiff with the defendant 


school board pursuant to provisions of 
section 3020-a subd. 1 of the Educatio 
uaw of the State of New York. Those 
charges allege that on three separate oc- 
casions the plaintiff administered exces- 
sive corporal punishment to high school 
students. On March 5, 1973 the school 
board, acting pursuant to the same stat- 
ute, made a finding that probable cause 


existed to support the charges. Plain- 
tiff was notified in writing of the 


charges and of his right to a hearing be- 
fore a three-member panel. Plaintif 
requested that such a hearing be held, 
but prior thereto he filed this action, 
praying for a judgment declaring sec- 
tions 3012 and 3920—a of the Education 
Law unconstitutional. - Since plaintiff 
further permanent injunction 


against the operation of the above stat- 


seeks a 


utes, a three-judge panel was convened 
to hear argument. 
{1} Plaintiff's 


challenge to the con- 


stitutionality of section 3012 is based 
upon a claim of vagueness and over- 
breadth. With respect to section 3020-a 


plaintiff contends that the procedures 
set forth therein for the removal of a 
tenured teacher constitute a deprivation 
of property without due process, a viola- 
tion of the equal protection clause, and 


potential infringement of a teacher's 
First Amendment rights The court 
finds the equal protection and First 
Amendment claims to be improperly 
raised in this litigation! The plain- 


tiff’s remaining contentions will be dis- 
cussed in turn, together with the ques- 
tion of this court’s which 
was raised initially at oral argument 


abstention, 


{. Plaintiff's status as a tenured teacher does 


not give him standing to raise the argument 


that, since the procelures of section SOlO-a 
are availnble only to tenured teachers, the 
statute discriminates ogainst non-tenured 


h 


SUPPLEMENT 


ON 


. mA YE 
AbBSLEN LI 


[9 


L< In a pre 


the law must be 
such that construction of the statute by 
a state court might obviate the need for 
decision of a federal constitutional ques- 
tion. Railroad 


per case for abstention, 


uncertainty in state 


Commission v. Pullman 
Co., 312 U.S. 495, 61 S.Ct. 643, 85 L.Ed 
971 (1941); Zwicl ‘er v. Moota, 389 U.S. 
241, 248-249, 88 S.Ct. 391, 19 L.Ed.2d 
444 (1967) 


The Supreme Court has repeatedly 
emphasized thst abstention should not 
be ordered merely to give the state 


courts the first opportunity to decide 
constitutional It has also cau- 
tioned that abstention frequently leads 
to piecemeal adjudication in many 
courts, which will cause an undue delay 
of the ultimate decision on the merits. 


issues 


Jaggett v. Bullitt, 377 U.S. 360, 378- 
379, 84 S.Ct. 1316, 12 L.Ed.2d 377 
(1964) 

{3] With these guidelines in mind, 


we conclude that the instant case is not 
an appropriate one for abstention. The 
facts of this case do not raise questions 
of ambiguity in the state statute which 
the state courts might resolve in a way 
that would end the constitutional contro- 
versy 


Wisconsin v. Constantineaa, 400 


U.S. 433, at 439, 91 S.Ct. 507, 27 L.Ed 
2d 515 (1971). Nor is this a case where 


principles of comity would require ab- 
stention in the face of a pending state 
court proceeding. Lake Carriers. Asso- 


ciatiore v. MacMullan, 406 U.S. 498 at 


509, 92 S.Ct. 1749, 32 L.Ed.2d 257 
(1972): 
VAGUENESS AND OVERBREADTH 


Section 3012 of the Education Law 
provides: , 
“2 Such persons, [teachers 


appointed to tenure} and all others 
employed in the teaching service of 
the schools of such union free school 


teachers His claim that sect 


to chill the First Amendment 
of teachers is without merit 


n SO20-a could 
be usel rights 
, since the undis 
puted facts of this cnse raise I in of 


an infringemeot of First Amendment rights. 


t 
1 ques 


EXHIBIT “A, pe¢ 3 | 


% 


hye 


KINSELLA v. BOARD OF ED. OF CENT H. D NO. 7, ERIE CTY a7 
Cite @ rt 4) 
district, who have served the pr yba ny ( i y Vv General Consiruct 
tionary per} us pr vided in this set Co., 269 { - 46 Ct. 126, 70 L.Ed 
tion, a4] hold their respective post 322 (1926 We find this contention 
tions during good behavicr nd effi without merit. Whatever may be the 
cjent and competent service, and hall outer limits of the statutory language in 


pot be removed except for any of the 
after a hearing, as 
thousand 


(a) insubordi- 


following causes, 
by 
_twenty-a of such law. 
-natim, immoral character or conduct 
‘unbecoming a teacher; (b) inefficien- 
ysical or mental 
disability, or neglect of (c) 
failure to maintain certification as re- 
quired by this chapter and by the reg- 
ulations of the commissioner of educa- 


section three 


provided 


cy, incompetency, ph 
duty; 


tion. F " (Emphasis added.) 
[4] Plaintiff contends that the itali- 


cized language is both unconstitutionally 
vague and overbroad in that it fails to 
set forth guidelines for its application, 
either in other statutes or in the rules 
or regulations of either defendant, cit 


2. § 3020-a. Mearing procedures oa sd peralties 
1. Filing of charges. Except in cities hay 
ing a population of one million or more, all 
charges against w person enjoying the benefits 
of tenure a4 provided in subdivision three of 
section one thousand one hur Iral two, and 
nections two thousand five hundred nine, two 
thousand five hundred xeventy-three, three 


thousand twelve, three thousand thirteen and 


three thousand fourteen of this Jaw shall be 
in writing end filed with the-cleck of the 
school district or employing board d z 
the period between the actual opening and 
loxing of the school year for which the em 
ployee is normally requirel to aerve. Except 

provided in subdivision egnt of section two 

susand five hundred seventy-three of this 
jaw, no churges under this section shall be 
brought more than five years after the o 


corrence of the allege! incompetency or mis 
conduct, except when the charge is of miscon 


committed. 


duct constituting a crime whe 
2 Disposition of charges. Upon receipt of 
the charges, the clerk of the school district 


or employing board ahall immediately notify 


said boanl thereof. Within five days after re 


ceipt of charges, the employing board, in fa- 
ecutive session, slinll determine, by a vote of a 
majority of all the members of such board, 
whether probable cause exists If such de 
termination is affirmitive a written state 
ment specifying the clarces in detail, and out 
lining hin rights under this section, shall be 
nmelintely forwarlel to the accused em 


ployee by certified mail. The employee mny be 


378 F.Supp —4% 


question, that uncerta 


EXHIBIT A‘ px 4 


ity has little 
alleged falls 
squarely within the hard core of conduct 
the statute was designed to proscribe 

State of Oklahoma, 413 U. 
S | oe [ 2908, 37 L.Ed.2d 830 
(1973). The charges filed against the 
plaintiff in this case consittute conduct 


vance where the conduct 


Frondrick v 


2 
> 


S.Ct 


which, would fall squarely 
3 > 


within the statutory language set forth 


if proven, 
above 


DUE PROCESS 


Section 3020-a of the Education Law 
provides the administrative machinery 
for processing charges against a tenured 


teacher Such charges must be filed in 


ded pending a hearing on the charges 
j % £ : 


BKUSper 
and the final determination thereof Witl 

in five days of receipt of the statement of 
charmes, the employee shall notity the clerk 
of the employing board whether he desired a 
hearing on the charges Uniesx the employee 
bas waivel his right to a bearing within the 
allottel time, the clerk of the bourd shall, 
not liter than the end of said fiveday perio! 
notify the commissioner of education of the 
neel for a hearing. If the eimployee waives 


} 
rd 


his right to a hearing the employing boa 


shall proceed], within fifteen davs, by a vote of 


a majocity of all the members of auch bonrd 
to determine the case and fix the penalty or 
f 


punishment, if any, to be impoged in sccord 


ance with subdivision four of this section 
3. Hearings. 
a Notice of hearing. Upon receipt of a 
request for a heariog in aceonlance with 
subdivision two of thia section, the cor 


missioner of education shall schelute a hear- 
ing, to be held in the local achool district 
or_county seat, within twenty working da} 
of his receipt of the request therefor, and 
and the 


immediately notify the employee 
employing board of the time end place there 
of the followed in 
sele ting a hearing panel 


b 


poses 


and provedures to be 


For the 
COMmise! 
list of 


of professions! 


ustm tive 


members pur 


the 


Jleuring panel 


of this section yer of 


education shal] maintain @ hearing 


panel members, composed 
personnel without adn or super 


visory responsibility, professional perronnel 


) 378 FEDERAL 
writing with the clerk ¢ the ¢ piuy Pp 
schoo! district. Within five days of the 
date the school board is notified of the 


session, determines by miajorit 


whether probable cause exists to support 


the charges. If a probable cause find 
ing is made, a written statement of the 
charges is sent to the teacher. The 


teacher may then elect to have a hearing 


before a three-member panel selected 


from a list maintained by the Commis- 


siouer of 


Education, and presided over 
by a hearing officer selected by the com- 
missioner. At such a hearing the rules 
of evidence do not apply, but the teacher 
may be represented by counsel}, may tes- 


tify in his own behalf, and may subpoe- 


na and cross-examine witnesses. A ver- 
batim record of the hearing is kept, 
with administeative or superviwory respon 
1001 administentors, members 

boanls and others, selected 

minees submittal by state 

wide orgacizations representiog teachers 
school administrators and supervixors and 


the employing boards. Hearing panel mer 


bers shall be compensated at the rate of fifty 


dollars for each day of actual service plus 
necessary travel and subsisfence expenses in 
curred in carrying out the duties of a panel 
member 

c. Hearing procedures. The commissioner 
of elucation shall hove the power to estab 
lish necessary rules and procedures for the 
Such 


rules shall not require compliance with tech 


conluct of hearings under this sevtior 


hearings 


panel corm 


rules of evidence All such 
be hell before a 


posed of three members not resitlent, nor 


nical 
shall hearing 
employed, in the tecritory under the jurisdic- 
employing board, selected in 
from the list 
tained by the commissioner of elucntion for 


tion of the 


the following manner main 


such purposes: one member shall be select 


el by the employee, one member s)inil be 
selected by the employing board and the 
third member shall be chosen by mutual 


agreement of the first two, or, if they fail 
to vgree, by the commissioner of erlucation 
Each such hearing shall be conducted by a 


hearing officer des 


matel by the commis 
sioner of elucation ond ill be public of 
private at the discretion of the emplover 
The employee shall lave # rensonable of 


portunity to defend himself and an oppor 


tunity to testify in his own bebalf Fin 
party shall have the right to he represent 
ed hy witnesses anid 


couusel, to subpoena 


— 4 
me 


i i 


IBIT A, pages 


transcribed and furnished to the teacher 


tk charge. Following the hearing, 


the panel forwards its report and the 
of the the 
The Commissioner of 


Education then forwards to the employ- 


r ryt 
transcripts 


proceedings to 


commissioner, 


ing board a hearing report setting forth 
the findings and recommendations of the 
hearing panel, including any recommen- 
dation as to penalty. The statute states 
that within thirty days of receipt of the 
the employing board 
“shall determine the case by a vote of a 
j of all members of such board 
and fix a penalty or punishment, if any 


hearing report, 


The plaintiff contends that the proce- 
dures set forth in section 3020—a consti- 
tute a denial of due process in that (1) 
a teacher is denied a meaningful hear- 


to cross-examine 


witnesses. All 
shall be under oath which the hearing 


testimony 
taker 


fficer in charge is hereby authorize! to 


administer. A competent stenographer, dew 


nated by the commissioner of 


educanon, 
shall keep and transeribe a record of the pro- 


henring A 


the trauscript of the hearing shall, upon re 


ceedings at ench sach 


copy of 


quest, be furnished without charge to the em- 
ployee involved 
4. Post henring procedures Within five 


days of the conclusion of a hearing held under 


this section, the commissioner of education 


shall forward a report of the hearing, inchud 
ing the findings and recommendations of the 
hearing panel and their recommendations as to 
penalty if one in warranted, to the employes 
and to the cleck of the 


Within thirty days of receipt of such hearing 


employing board 
report the employing board shall determine the 
case by a vote of a majority of all the members 
of such board and fix the penalty or panish 
ment, if 


any, which shall consist of a 


repr 
mand, a fine, suspension for a fixe! time with 
out pay or dismissal. 
shall 


with full pay for 


If the employee is uc 
quitted he be restored to his 
any 


expunged 


position 
perio! of suspension 
and the 

5. Appeal 


aggrieved may review the determination of the 


charges from his recon) 


Any employee feeling himself 


employing board either by appeal to the con 
missioner of educution a+ provided for by arti 
cle seven of this chapter, or by no speciul 
eeding under article seventy-ecight of the 
civil practice law and mies If the employee 
clects to institute such proceeding, the determs 


nation of the employing board shall be deemel 


to be final for the purpove of such proceed 


KINSELLA « LRD O . OF ¢ 
: tia : 
ing of his case beca nes ty t 
“ted “to pre t favor ‘ é to 
rebut adverse evidence belore the body 
that has the power to decide the 

that is, the scno¢ ] boat 2) th irvit 
“attorney who represents tne scl 1 board 
tat the time of the probat cause find 
ing: will act as “prosecuting attor ey” 
‘before the hearing panel in his capacity 
®4s attorney for the school principal who 
‘brought the charges, and will continue 
“to act as attorney for the | board 
sand- presumably render advice to that 
“board, at the time the case is finally de 
termined; (3) the same body that 


makes the finding that probable cause 


against a teacher will ultimately make 


the final decision of guilt or non-guilt 
and will decide upon a penalty; (4) a 


teacher may be suspended from his du 


ties prior to any hearing. 


under a given set 
begin with the question of whether the 
plaintiff may be deprived of “liberty” or 


“property” within the meaning of the 


due process clause as a result of 


procedures Gc 


10se 


feteria and Restaurant 


Workers v. McElroy, 367 U.S. 886, 895, 


81 S.Ct. 1743, 6 L.Ed.2d 1230 (1961). 


Board of Re- 
gents v. Roth, 408 U.S. 564, 
2701, 33 L.Ed.2d 548 (1972) a 

408 U.S. 593, 


2694, 33 L.Ed.2d 570 (1972), the Su- 


, 


In two recent decisions, 


Sindermann, 


preme Court provided guidance as to 


ich interests of government employees 


constitutionally protected Taken 

3. While we need not reach the question of sus 
1 

pension here since the plaintiff has not in 


fact been xuspendel, we note the rather sur 
prising recent decision in Jerry v. Bowrd of 
EJucation, 75 Misc.2d 461, 347 N.Y.S.2d DIT 
(Sup.Cr.1973), 
tenarel teacher without pay on the isis of 


charges that, if proved 


permitting sBuSpensic of a 


would warrant dis 


missal 


cently, 42 U.S.L.W 


U 


— 
. ‘ 
{ ( 59 
¢ eal a Ps vai hs eae 
lt er f F 
pro} 5 
ay : } nt in the absence 
‘ ‘ , ui \ 
of ifficie ( e for dist al 
Perry v. § er , t at 601-603, 
92 S.Ct. 2694 
6 mince we re faced with a p l 
¢ 
di a 
the procedures mandat- 


ed by section 3020—a comply with the re- 


ir < 4 
proce 


The crux of the plaintiff's due process 
the procedures in 


volved in the final determination of the 


¥) , 
empi ” follows the hear- 
) + ] . 'T} 
| stage of the proceedings. The 
‘ 7 =) 
contends that while ectior 


3020-a provides for a hearing that con- 
forms to due process standards, the 


right to a hearing is illusory because 


nothing that occucs before the hear 


{7| Section 3020-a has 
trued to f 
re rie J he 
- y } ryt 
are merely not 


lov 


le Tarte 


Education, € 
Misc.2d 147, 316 N.Y.S.2d 781 (1970 
The statute does not require that the 


school Board's decision be based u 


pon 
I l 


the record developed before 


» hearing 


panel. Indeed 


there is no requirement 


that a transcript of the hearing pa ie] 


Dr 


proceedings even be sent to the school 


board, although it has been represented 


349 FE. Supn R43 (N.D.111.1972), prob. Juris 
Phillips v. Kennedy, 411 U.S 
915, 93 S.Ct. 1549 L.Ed.2d 306 (1972) 


ea case in which a three-judge court held cer 


note! sub nor 


r 


tain portions of the Lioyd-Lafollette Act, 95 


U.S.C. § 7501, relating to discharge pro 


cedures applicable to federal competitive serv 
ice employees, to be unconstitutional Since 
the provisions of $ 307(0)-a resemble, in some 
respects, those of 5 U.S.C. § 7501, our a 
sion here will lave to ix pplied with defer 
ence to the Court's decision when handed 
dlowr 
——« 


00H 


at oral argument that the school board 
may, if’ it so desires, order the t 
While the school 


ceive a hearing report 


board does re 


Script 
Vv hich 
the findings and recommendations of the 


panel, that report does not contain even 


contains 


a summary of the evidence elicited at 


the hearing. 


{8] Not only does the procedure out- 
lined above fail to insure that the school 
board’s will be. based cn evi- 
dence elicited at the hearing, it provides 
no safeguard against the school board’s 
basing that decision on ex parte evi- 
dence. Furthermore, the problem is ex- 
acerbated b; the fact that the school 
board is not required to render a writ- 
ten decision setting forth its reasoning 
and the factual basis for its decision 
The situation is analogous to that faced 
by the Supreme Court in Goldberg v. 
Kelly, 397 U.S. 254, 90 S.Ct. 1011, 25 L. 
Ed.2d 287 (1970) involving the termina 
tion of welfare benefits. 


decision 


The standards 
set forth in that decision are applicable 
here: 
“(T]he conclusion 
; must rest solely on the legal 
rules and on evidence adduced at the 
hearing. (Citations omitted.) To 
demonstrate compliance with this ele- 
mentary requirement, the decision- 
maker should state the reasons for his 


decisionmaker’s 


determination and indicate the evi- 
dence he relied on. . . " {(Cita- 
tions omitted.) Jd. at 271, 90 S.Ct. at 


1022 


{9} In support of the constitution- 
ality of the statute, the defendants con- 
tend that section 3020~a, subd. 5 affords 
the teacher the opportunity to appeal to 
New York Supreme Court in a special 
proceeding brought under Article 78 of 
the New York Civil Practice Law and 
Rules. The defendants contend that this 
provision would require the state court 
to review the schoo! board’s decision in 


SUPPLEMENT 


¢ he f al . : 
light of the facts elicited at the hearing 


before the hearing panel 


This court finds that an appeal under 
Article 78 of the New York CPLR can- 
not correct the constitutional defects of 
section Since the school board 
is not required to set forth reasons in 
support of its decision, a review of the 
factual determination relied upon by the 
board becomes illusory. Simply stated, 
there will not be an adequate record for 
a slate court to review. See, United 
States v. Merz, 376 U.S. 192, 84 S.Ct 
639, 11 L.Ed.2d 629 (1964). 

{'*) The remaining contentions of 
the plaintiff need not detain us. The 
plaintiff sees a due process violation in 
the multiple roles played by both the 
school board itself and the board’s attor- 
ney who also represents the school prin- 
cipal before the hearing pdnel. The af- 
fidavit of the school board attorney 
makes it clear that he never intended to 
counsel the school board as to its deter- 
mination in the event this case proceed- 
ed to that point Moreover, the Su- 
preme Court has indicated the perform- 
ing of multiple functions by individuals 
or groups in administrative processes is 


3020—a. 


not per se a due process violation. Rich- 
ardson v. Perales, 402 U.S. 389, 410, 
91 S.Ct. 1420, 28 L.Ed.2d 842 (1971). 
See also, Marcello v. Bonds, 349 U.S. 


302, 75 S.Ct. 757, 99 L.Ed. 1107 (1965). 

For the foregoing reasons we declare 
that § 3020-a of the Education Law of 
the State of New York, absent adminis- 
trative regulations requiring decision to 
be based upon evidence elicited before 
the hearing pane) and the decision of the 
Board to set forth the reasons and fac- 
tual basis therefor, is unconstitutional, 
and the defendants are enjoined from its 
enforcement until such time as appropri- 
ate administrative or legislative action 
is taken to remedy the defects in the 
procedures here involved 


Jt is so ordered 


» 


EXHIBIT ‘A’, paged 


February 20, 1974 


Ewald B. Nyquist 
Commissioner of Education 
State Education Department 
State Education Building - 
Albany, New Yoru 12224 


Re: Donald M. Kinsella v. Board of Education 
of Central School District No. 7 of the 
Towns of Amherst and Tonawanda, Erie 
County and Ewald B. Nyquist, Commissioner 
of Education cf the State af New York; Civil 
No. 1973-187 (Cur File No. 325-L) 


Dear Commissioner Nyquist: 


Enclosed you will find a certified copy of the decision of the three-judgs 
Federal District Court for the Western District of New York in the above- 
entitled matter. The court's decision declares unconstitutional §3020-a of the 
Education Law of the State of New York. The court further enjoins the 
enforcement of that statute until “such time as aporopriate administrative or 
legislative action is taken to remedy the defects in the procedures herein 
involved." 


various stages, a number cf proceedings initiated pursuant to $3020 a. ltis 

our position that the enclosed decision requires those proceedings to be 
terminated immediately and the teachers involved in those proceedings reir stateca 
with back pay. 


As you are certainly aware, there are presenily pending within the State, at 


The purpose of this letter is to formally request that your office instruct all 
2opropriate divisions of your department, all hearing officers presiding over 
3920-a proceedings, all panel members presently considering decisions in such 
proceedings and all school boards which have initiated such proceedings that 
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the statute under which such ¢ 
mat such proceedings must be terminated with the teachers ava $ wh 


os 


cnarges are being pursued in such proceedings being 


3 entitled to mmediate 
full reinstatement and back pay to the position held prior to the initiation of 
suca charges, 

Needless to say, we are sure that the decision precludes the Commissioner, 
who was a party to the above proceeding, from initiating or permitting 


p ‘ting the 
initiation of any further proceeain7s pursuant to §3020-a of the Education Law, 


Very traly yours, 


BERNARD F._ ASHE 


BFA/ron ao 
Enc. 


ec: Robert D. Stone, Esq. 
wienc. Cffice of Counsel 
State Educaticn Denartment 
hy State Education Building 
Albany, New York 12224 


Hugene Kaufman, Esq. 

Co-General Counsel 

New York State United Teachers, Inc. 
250 Park Avenue Sonth 

New York, New York 10010 


Herman J. 


eee SO ee oe ons ee Oe = 


ee Se ee 


Charter Oaks Recreation 


Williamsville, New York 


. 


inforination is incomplete, iditi ices will 
Ss available, 


Copics sent to: All Pecsons Listed 
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XHIBIT D ANNEAL O AFFLIDAVL! 
e MENDI I TO THE REGULATION: 
“A ‘ i ath ‘ ) ) LOT 
r t to pectio , - ‘ ‘ L 
i > Visi \ t ectiwv : Oo pul i‘  s ,ioner 
or ¢t F 1s \ 3, wl Erm tiv February 4, 197%, \ tullow 
(hd) The Finding £ the panel on each charge, ail Che 
rece Ci of the panel as Lo disciplinary action, 1: 
any, against the employee shall be submitted to the hearing 
officer, together with the panel vwembers' copies of the 
transcript, no later than the adjourned date of the hearing. P 
Upon receipt of ict rindgings ana recom na ions, tne 
hearing officer shall declare the hearing concluded, and 
shall forward the findings and reco ndations, topether 
with the three copies of the transcript, to the commissioner 


nN 


. The Regulations of the 
by 


February 28, 1 


follows: 


974, 


Section 
hoard 


tne 


82.11 


of 


procs edings 


bs 


the reasons and 


educatic 


Commissioner of Education are amended, etfrective 
the nddition of a new section 82.11 Co Tea ; 

Decision of the board Th decision otf t 4 
yn shall be based solely upon the record i 

before the hearing panel, and shall set forth 

the factual basis for the determinatior 


EXHIBIT E ANNEXED TO AFFIDAVIT 
MEMO DATED MARCH_5, 1974 


[ UNIVENSITY OF THE STAT) OF NLW YORK ee 
2 STATE EQUCATION DEPARTMENT 


99 WASHINGTON AVENUE 


ALGANY, NEW YOARK 12210 


OrOicae OF SCHOLL LISTAIC 
ASVOCIATE COMMIABIONFN FOR 


EMPLOYER EMPLOTER PELATIONS 
BOUCATIONAL FIMAMCE AND 
MAMAGEMENT BERVICES Sie 47s. 7842 


aseiatanr ee RTIONER FOR 


BOUCATIONSL FINANCE AML 


March 5, 1974 
TU: Participants in pending proceedings 
under Education Law Section 3020-a 
FROM: Vito F. Longo 


SUBJECT: Resumption of proceedings 


As you know, the proceeding upon charges brought against a 
Lenured school district employee in which you are a participant was 
temporarily adjourned. 


On February 19, 1974, a three-judge Federa' Court held that 
section 3020-a of the Education Law in unconstitutional, absent 
administrative regulalions requiring the decision of a board of 
education to be based upon evidence elicited before the hearing 
panel, and requiring such decision to be in writing setting forth 

- the reasons and the factual basis therefor (Kinsella v. 


Educatic of Central School District No. 7, Towns of Amherst and 


Tonawanda, Erie County, and Nyquist, U.S. Dis! rict Court, Western 
District of New York, Civil 1973-187). 


Board of 


On February 28, 1974, the Board of Regents approved an amend- j 
ment of subd vision (h) of section 82.10 and the addition of a new 
section 82.11 of the Regulations of the Commissioner of Education, 
which were effective February 28, 1974. This amendment and addition, 
a copy of which is attached, make three changes in the presently 
required procedures under sectinrn 3020-a and Part 82 of the Regu- 
lations of the Commissioner of Education: 


r the board of educatien shall be provided with a trans- 
cript procecdings before the hearing panel. 
2. the board shall be required to render a written decision, 


setting forth the reasons and the factual basis for its determination 


3. such determination of the board shall be based solely upon s 
the record in the proceedings before the hearing panel. ae 


— 
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has advised my Office that the decision 


Court in Kinsella does not require the Lerinination of any currently 


The Counsel for the Departme 


or (tiie 


Te 


pending proceeding under the provisions of section 3020-a of the Education 
Law Tne hearing officer in the matter in which you are participating 
wil 


lL be contacting you shortly with respect to further procecdings. 


VFL: jw 
Attac!. ent 


EXHIBIT F ANNEXED TO AFFIDAVIT 
MEMO DATED MARCH 13, 1974 _ 


STATHACOS & BELLAS 


ATTORNEYS ANO COUNSELLORS AT Law SEVENTEEP: COURT STREET 


BUFFALO, NEw YORK 14202 
CABLE: STAWYBELL 
March 13, 1974 853-6180 


DOC’ The 


H 
Pei 


3 FILE | -29a- 
TOs Mr. Smith, Dr. Haught, Mr. David, 


Mr. Kinsella, Mr. Sander, Mr. Baxer, 
Mr. Munson,’Mr. Uba, Dr. Bowman and 
Mr. Goodrich 


kote id 


FROM: Wiliiam P. Bellas, Esq. 


Re: Rescheduling of Teacher 
Tenure Hearing in the 
matter of Sweet Home 
Central School -vs- 
Donald M. Kinsella 


Please be advised that William P. Bellas, Esq. Hearing 
Office in the above referred to teacher tenure hearing, has 
rescheduled the hearing to begin on Wednesday, March 27, 1974 
at 10:00 a.m. in the Charter Oaks Recreation Room, 5 Bristol 
Drive, Williamsville, New York. In the event an additional 
day is requir~* to conclude said hearing, the day of March 28, 
1974 shovld be set aside. 

Should you have any questions, please contact me. 


William P. Beilas 
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EXHIBIT G ANNEXED TO AFFIDAVIT 
PANEL REPORT 


Sweet Home Central School District #/ 


-vs- Donald M. Kinsella 


PANEL REPORT 

Members of the panel, having heard the charges 
preferred against Donald M. Kinsella by the Board 
of Education, Sweet Home Central School District 
No. 7, have determined that sufficient evidence was 
presented to show that Mr. Kinsella has demonstrated 
behaviors of extreme over reaction to relatively 
“ordinary” acts of misconduct by students, reactions 
which were wholly unnecessary and unbecoming a 
teacher. These intense outbursts have occurred 
within the past few years with the latest, the 
Steven Ulmer incident, by far the most physically 
severe and potentially harmful. The fact that 
this incident occurred after Mr. Kinsella had been 
suspended without pay for a previous incident, 
provides ample evidence of a worsening condition 
needing immediate remedial attention. That Mr. 
Kinsella's behavior these past few years stands in 
marked contrast to a teaching p- riod spanning nearly 
two decades in which there was evidence of consider- 
able teaching honor, the panel hereby recommends 
the following actions: 


EXHIBIT G 


1. Mr. Kinsella be suspended, without pay, for 


a period of 45/200 days of the school year, and 


further 


2. Because the panel feels it is without 
competence to make a judgment regarding the 
question of Mr. Kinsella's relative emotional 
stability; during the time of suspension, a cotpre- 
hensive professional medical evaluation pursuant 
to Section 913 of the New York State Education Law 
be required by and for the Board of Education and 
that such an individual making the evaluati.on be 
provided with a copy of the charges, the transcripts 
of the hearings and the panel's decision and what- 
ever other information is necessary concerning 


tir. Kinsella and further, 


3. That if the evaluation is negative, the 
Board discharge Mr. Kinsella immediately and seek 
to have his license as a teacher in New York State 


revoked, and further, 


4. That if the evaluation is positive, the 
said Mr. Kinsella be required to commit to what- 


er procedures are recommended by the evaluation, 


EXHIBIT G 


at no expense to the district, for whatever length 
of time may be required, with periodic progress 


reports provided as determined by the Board, and 


5 That after the pericd of suspension, a 
teaching assignment for which he is qualified be 
provided preferably in an elementary school setting 
where he as highly lauded, and a program of super- 
vision be instituted that 1s positive, consistent, 
and firm, and with regular report of progress as 


determ:ned by the Board, and furtner, 


6. That Mr. Kinsella be instructed, both 
orally and in writing by the Superintendent of 
Schools, that he is not to use phy: ical f rce at 
any time in the future with students, unless there 
is ample evident of imminent physical danger to 


self or others, and further, 


7. That during the 1974-75 school year, the 
said Mr. Kinsella be given no assignments in which 
he would be respons.ble for teaching or controlling 
secondary age students, including coaching. and 


further, 
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8. That after a trial period of a year (74-75) 


and upon recommendation of the Superintendent to the 


Board of Education, consistent with the success of 


the recommended remedial actions, Mr. Kinsella, be 


permitted to resume a4 teaching position and those 


coaching duties especially golf, in which he has 
engaged with success in the past, and further 


9. That if Mr. Kinsella refuses to cooperate 


or to respond favorably to counseling and super- 


vision as evidenced by periodic reports mentioned 


heretofore, he be discharged and the Board seek 
to have his license as a teacher in New York State ie 


revoked. 


10. That this determination be confidential 


and available only to the immediately concerned 
parties. 
Dated: June 21, 1974 


Buffalo, New York /s/ Ronald F. Uba 
ona . Uba 


/s/ Herman J. Bowman 
Herman J. Bowman 


/s/ Donald W. Munson 
Donald W. Munson 
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____ EXHIBIT H ANNEXED TO AFFIDAVIT 
DETERMINATION OF THE BOARD OF EDUCATION 


IN THE MATTER OF 
SWEET HOME CENTRAL SCHOOL DISTRICT 
OF AMHERST AND TONAWANDA 


vs. DETERMINATION OF THE 


DONALD M. KINSELLA BOARD OF EDUCATION 


The members of the Board of Education have 
read the transcript of the hearing held in the avove 
proceeding, examined the exhibits placed in evidence 
and the report submitted by the hearing panel The 
Board of Education found probable cause for the 
charges against Mr. Kinsella on March 5, 1973. The 
charges were F-ard before a panel selected pursuant 
to Section 3020(a) of the New York State Education 
Law. The panel's report is dated June 21, 1974. 


The Board at executive session on July 25, 
1974, concluded as follows: 


1. On April 30, 1970, Mr. Kinsella did grab 
the hair of Audrey Brooks and pull her to the floor. 
This use of physical force was unnecessary. 


2. On December 17, 1971, Mr. Kinsella did 
pull the hair of Donald Gullo and slap him. This 
use of physical force was not justified by the 
circumstances. 


3. On February 23, 1973, Mr. Kinsella did 
grab and strike Stephen Ulmer. This action also 
represented an excessive use of physical force. 


The Board of Education also finds that these 
actions did involve excessive physical force, or 
corporal punishment, in violation of District 
policy and rules, in excess of that allowed by 
State Law, and beyond that which would reasonably 
be used by a competent teacher. Based upon these 
acts, which indicate a patternof increasingly severe 
improper conduct, and taken together with the fact 
that Mi Kinsella has previously been disciplined 


EXHIBIT H 


for conduct unbecoming a teacher, the Board concludes 
that Mr. Kinsella is not competent to properly per- 
form his prescribed duties. 


Accordingly, he is dismissed from his employment, 
effective immediately. In view of his appointment 
as an instructor for the entire summer school 
program, his compensation shall continue until the 
end of that program. 


Dated July 24, 1974 By the order of the Board 
of Education 


/s/ Kenneth J. Rebman 


Kenneth J. kebman, President 


Concurring opinion of M. Duane Mongerson, Richard 
M. Greaney and Kenneth F. Eberl. 


We agree wit the determination of the board that 

Donald M. Kinsella is guilty of each of the charges 

and should be discharged immediately from his e | 
tenured teaching assigament at Sweet Home Senior | 
High School. 


However, Mr. Kinsella should have the opportunity 

to obtain a probationary teaching appointment in an 
elementary school. During the probationary period, 
he should not be assigned any cocurricular activities 
at the secondary school level. 


/s/ Kenneth F. Eberl 
Kenneth F. Eberl 


/s/ Richard M. Greaney 


Members Present: Richard M. Greaney 
Kenneth F. Eberl /s/ M. Duane Mongerson 
Dewey E. Ertell, Jr. Dr. M. Duane Mongerson 


Richard M. Greaney 
John Milley, Jr. 

Dr. M. Duane Mongerson 
Kenneth J. Rebman 
Clifford J. Waterhouse 
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T i of © board of education sha 
roe linge be vro tho hearing panel, and shai 
basis for the determination 


Tlistorical Noto 


Oiled Feb. 28, 1074 off. Feb. 28, 1074 


|| N MOT II SUPPLEMENTAI 
ELIEF (MOTION II 
| 
| 
| 
\ 


Plaintiff, 
CIVIL 1973-187 
NOTICE O} 
EDUCAT SCHOOL MOT ION-MOTION 
NO. 7 I AMHERS1 FOR SUPPLEMENTA 
JANDA, E TY and EWALD B RELIEF 28 USC 
COMMISSIONER OF EDUCATION OF 


E OF NEW YORK, 


PLEASE TAKE NOTICE, that the undersiened will bring 


|} annexed motion for further uweclaratory, iniunctive, coer 
{| other reli¢ before Part United States District 
‘ ’ ; -L , } 
I tne vé mn District ol ve York at the Ur e¢ o 
i 
| 1 . ‘ 
\ irtnouse ne ( ty ol ) ral , New York on the St! 
' , 
\| Jecember, 1974 at eleven o Ch in the ( i ra 
] 
| 
| 
aes eee oe _ 
| er iltle!l as JUTSE can Dé lear 
} 
rac ” a , i . . 
PLEASE TAKE FURTHER NOTICE, that the motion requs 
l} re-convenin o! i nree- )uUuare ourt to consider the t 
i 
' 


PLEASE TAKE FURTHER NOTICE that pursuant to Rule 
Federal Rules of Civil Procedure, 28 U.S.C., opposing 


| 
| if any. may be served not later than one day before th 
| 
} 


DATED: 


E02 


November 22, 1974 BERNARD F. ASHE, ESQ. 
JAMES R. SANDNER 
Office and P.O. Address 
30 Wolf Road 
Albany, New York 12205 
Tel. No. (518) 459-5400 


OHLIN, DAMON, MOREY, SAWYER & 

MOOT, ESQ. 
(James S. McAskill, Esq., of Counsel), 
Buffalo, New York; THOMAS L. DAVID, ESQ., 
Buffalo, New York, for Defendant Central 
School District No. 7 of the Towns of 
Amherst and Tonawanda, Erie County 


LOUIz J. LEFKOWITZ, ESQ., Attorney 
General of the State of New York 
(Douglas S. Cream, Esq., Assistant 
Attorney General, of Counsel), for 
Defendant Ewald B. Nyquist, Commissioner 
of Education of the State of New York 


MOTION II | 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


DONALD M. KINSELLA, 


Plaintiff, CIVIL 1973-187 


vs. : MOTION 


BOARD OF EDUCATION OF CENTRAL SCHOOL 
DISTRICT NO. 7 OF THE TOWNS OF AMHERST 
AND TONAWANDA, ERIE COUNTY and EWALD B. 
NYQUIST, COMMISSIONER OF EDUCATION OF 
THE STATE OF NEW YORK, 


28 USC §2202, and based upon: 
& i. the prior pleadings and proceedings in this matter, 

2. the order signed by the Hon. James L. Oakes, the Hon. 
John 0. Henderson and the Hon. John T. Curtin, dated February 19, 
1974, which is final and binding in the absence of an appeal by 
any party. 

3. the amendment order Signed by the Hon. John T. Curtin 
dated February 20, 1974 and 

4. the affidavit of Donald M. Kinsella sworn to on November 

, 1974, for an order granting the following relief: 


[. The reconvening of the three judge federal 
panei pursuant to 28 USC §2281 and §2284. 


Il. The vacature of the determination of 

defendant Board of Education dated July 25, 

1974, as being contrary to and violative of 

=he order of the three judge court dated 
cf February 19, 1974. 


| " 


Defendants 
Plaintiff, Donald M. Kinsella, moves this court pursuant to 
| 
| 


Ill. The reinstatement of Plaintiff to 
his tenured teaching employment with 
defendant Board of Education. 


IV. Such other, further, ar >.ropriate remedial 
action as this court finds just. 


é 
a7 d: 
November 22, 1974. _ -oie ’ Chiu ee. 


/ BERNARD F. ASHE 
JAMES R. SANDNER 
Office & P. O. Address 

VY 80 Wolf Road 
Albany, New York 12205 
Tel. No. (518) 459-5400 
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YAVIT CF DONALD M. KINSELLA 
IN SUPPORT OF MOTION II 


_— 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


DONALD M. KINSELLA, 


Piaintire, 
CIVIL 1973-187 


vs. 
AFFIDAVIT OF 
BOARD OF EDUCATION OF CENTRAL SCHOOL : DONALD M. KINSELLA 
DISTRICT NO. 7 OF THE TOWNS OF AMHERST iW SUPPORT OF MOTION } 
AND TONAWANDA, ERIE COUNTY, AND EWALD B.: TOK =“ SPLEMENTARY | 
NYQUIST, COMMISSIONER OF EDUCATION OF dt 
THE STATE OF NEW YORK, : ; 
Defendants. 
STATE OF NEY YORK ) . 
$s.: 


COUNTY OF ERIE 

DONALD M. KINSELLA, being duly sworn, deposes and says: 

1. I ua the plaintiff in the above entitled action, and I 
have personal knowledge of the matters stated below. 

2. make this affidavit in support of this motion for 
supplementary relief. 

3. On April 19, i973, a complaint was filed on my behalf 
commencing this action. 

4 That complaint requested certain relief against the 
defendants Board of Education of the Central School District No. 7 
of the Towns ot Amlerst and Tonawanda, Erie County (referred to 
herein as the Board of Education), and Ewald B. Nyquist, Commis- 


sioner of Education of the State of New York, as follows: 


18S. 


a. Assumption of jurisdiction by the Federal 
courts in this matter 


b. The immediate convening of a three-judge 
Federal district court to hear and determine 
this proceeding pursuant to Title 28 USC 
§2281 and §2284. 


c. The issuance of a pertianent injunction 
restraining the defendants, their agents, 
employees, attorneys and others acting in 
concert therewith from the enforcement, 
operation or execution of §3012 and §5020-a 
of the New York State Education Law. 

d. A declaration that §3012 and §3020-a 

of the New York State Education Law are 
unconstitutions). | tis kaa 


e. Prelit.caary injunctive relief restraining 
the vse and enforcement of §3012 and §3020-a 
of the New York State Education Law as against 
Ce SG le ee 


it. Consequential damages suffered by the 
: 


plaintiff as a result of actions taken by the 
defendants. 


g. Costs, attorneys' fees and other relief. 

5. Upon information and belief, each of the defendants was 
duly served and each co: Wt appeared, answered and defended in 
this action. 

6. In my complaint, I alleged that my employer, the Board 
of Education, has instituted charges against me pursuant to 
New York Education Law §3012 and that each of the defendants was 
following the procedure for prosecuting those charges pursuant to 
New York State Education Law §3020-a. 

7. The complaint alleges that the utilization of the above 
enumerated statutes resulted in the deprivation of my rig 


the United St es Constit*'tion. 


8. By order granted and filed on May 8, 1973, the Hon. John 
O. Henderson, United States District Judge, granted my motion 
for a restraining order temporarily prohibiting the further 
prosecution of the charges then pending against me. 

9. By order granted and entered on June 19, 1973, Judge 
Henderson granted a preliminary injunc*ion pending the convening 
of a thre.-judge court to hear the cause. 

10. By order dated June 27, 1973, the Hon. Irving R. Kaufman, 
Chief Judge of the United States Court of Appeals for the Secon 
Circuit, issued a~designation naming the 1. mbers of the three- 
judge panel requested in Judge Hen! <:co.'s order of June 19, 1973. 

ll. By order granted and enter: i on August 23, 1973, Judge 
Henderson directed the filing of briefs and designated the date 
for oral argument. 

12. The three-judge panel convened, received briefs and 
thereafter, heard oral arguments from all parties on September 14, 


1$73. 


13. The three-judge panel rendered its decision in an order 


granted and entered on February 19, 1974, a copy of which is 
annexed hereto as Exhibit A and is officially reportcad at 378 
Fed. Supp. 54. 
14. In the said order, the Court, speaking through Judge 

Henderson, stated: 

LB 9 - } - ; , PO: yc P } | - . 

For the foregoing reasons we declare that 

§302-a [sic] of the Education Law of the 


State of New York, absent administrative 


regulations requiring decision to be based 
upon evidence elicited before the hearing 


19] 


panel and the decision of the Board to set 
forth the reasons and factual basis there- 
fore, is unconstitutional, and the defendants 
are enjoined from its enforcement until 

such time as appropriate administrative or 
legislative action is taken to remedy the 


defects in the procedures here involved." 
15. By order granted and entered on February 20, 1974, the 


ection number of the statute involved was corrected to "Section 
3020-a."' 

16. Uper information and belief, thereafter and on or about 
February 28, 1974, the Regents of the State of New York adopted 
an amendment to 8 NYCRR §82.10(h) and also adopted a new section 
designat d 8 NYCRR §82.11. Copies of these amendments are 
annexed hereto as Exhibit B 

17. Thereafter, the procedures previously commenced against 


me, pursuant to New York State Education Law §§3012 and 3020-a, 


and which engendered my attack on the state statutes, were con- 


tinued to conclusion. 


i 
18. On or about June 21, 1974, the panel designated to hear 
the charges brought against me rendered its advisory decision to 
the Board of Education. A copy of that decision is annexed 
hereto as Exhibit C. 
19. In that panel report, the panel stated its findings and 
its recommendations as to disciplinary action purportedly pur- 


20. Upon information and belief, on or about July 25, 1974 


the Board of Education rendered its "Determination of the Board 


suant to 8 NYCRR §82.10(h). 
192. 


) 


of Education."" A copy of that determination is annexed hereto 
as Exhibit D. 
21. Upon information and belief, the Sweet Home Central 


School District of Amherst and Tonawanda is another designation 
for the district governed by defendant. 

22. Neither I nor my legal or other representative was 
invited tu participate, present proof or arguments on my behalf 
to tke Board of Education prior to the rendering of its determina- 


tion. 


23. Upon information and belief, the panel report does not 
contain any summary of evidence elicited at the hearing, nor does 
it contain the findings of the panel on each charge when compared 
to the charges annexed as Exhibit B to the original complaint in 


this action. 


24. The order of the three-judge court annexed as Exhibit A 
states that the written decision of the Board of Education must 
set forth "reasoning and the factual basis for its decision" and 
also indicate the evidence relied upon in rendering its decision. 

25. Neither the report of the panel nor the decision of the 
defendant board complies with the plain words and the intent of 
the court's decision in that 


a. while Exhibit D states that the transcript 
of the hearing before the hearing panel has 

been read and the evidentiary exhibits examined, 
Exhibit D completely fails to set forth any 
relationship whatsoever between the conclusions 
reached and the transcript or exhibit: 


b 


° P ° . D ‘ v «= 
there is no indication that the Board's 
conclusions are based upon the record as 


193. 


opposed to conclusions based upon extraneous 
and ex parte matters 
Ercan 


c. there is no explication of reasons or 
enumeration of the factual bases for the 
Board of Education's decision, 


d. there is no ref 
£ 


erence whatsoever to 
ic pages in the transcript or to 


ic iten evidence relied upon by 


speci 


speci 


i 
f 


‘ } 4 1 . * } : ° 
the Board of Education in rendering its 
decision, 
e. Exhibit D fails to provide an adequate 
record upon which a state court may review 
the deliberations and determination of the 
Board of Education and, therefore, the 
appeal process as set forth in Education 
Law §3020-a-5 remains illusory, and, 
* f. the panel's report contairs no credibility 
; resolutions or any other facc..1 conclusions 
based upon the record made before it, nor 
dces it comply with statutory or regulatory 
requirement 
| 26. Upon information ar' belief, the defendant school dis- 
trict's close, continued, persistent relationship with the 


prosecution of the charges against me resulted in a denial of 
due process. 

27. Upon information and belief, the defendant Board brought 
and entertained the charges after being counseled and advised by 
its attorney, associated with a certain Buffalo law firm. 


28. Upon information and belief, the defendant Board defende 


jos 


in this federal court proceeding through an attorney associated 
os] 5 


with the same Buffalo law firm 


29 Upon information and belief, the defendant Board con- 
t ied the prosecution of this tenure hearing while being repre- 
sented by an att orney assoc iated wi the same Buffalo law firm 


30. Upon information and belief, the same defendant Board 


decided the tenure hearing matter still with the counsel and 


referred to above. 
31. Upon information and belief, the attorney for the Board 


of Education has in some way taken part in the decision-making 


¥ of an attorney associated with the same Buffalo law firm 
process thereby denying plaintiff his due process rights, and 
further defeating the meaning and intent of the order of the 
three-judge court. 
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promulgated under the statute declared unconstitutional thereby 


resulting in the taking of liberty and property rights without 
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due process, as complained of, in my complaint. 

33. Upon information and belief, the defendant Board of 
Education received appropriate noti. of the three-judge court's 
order dated February 19, 1974. 

34. By reason of the Board of Education's subsequent affirma- 
tive action contrary to the specific directions containec in the 
order of February 19, 1974, the Board of Education has thereby 
violated that‘ order. 

35. That the defendant Board of Education has acted in 
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195. 
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rights. 
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38. This court is ré ssted to determine the need or absence 


§ need to reconvene a three judge federal panel in this case 


WHERE: URE, plaintiff respe Li equest: his Court 


the relief enumerated in Motion Jhich this i annexe 


D INA] 


Sworn to before n 


day of Novembe 


Notary Public 


t "A" annexed to affidavit is a copy of 
the Decision of the Three Judge Panel 


(see pp. 161 through 167 infra). 


Exhibit "B" annexed to affidavit is a copy of 
the Amendment to the Commissioner's Regula- 
tions (see pp. 171 infra) 


Exhibit "'C" annexed to affidavit is a copy of 
the panel report (see pp.175 through 178 infra) 


il 


Exhibit "D'' annexed to affidavit is a copy of 
the Determination of the Board of Education 
(see pp. 179 through 180 infra). 
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WES } OF NEW YORK ‘ 
DONALD M. KINSELLA, 
Plaintitft, 


CIV-1973-187 


IARD OF EDUCATION OF CENTRAL SCHOOL 
i ; : 
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TRICT NO. 7 OF TiltE TOWNS OF 
BROT J TONAWONDA, -RIE COUNTY 


d EWALD B. NYQUIST, JMMISSIONER 
EDUCATION OF THE £ .TE OF NEW YORK, 


Defendants. 


PLAINTIFF'S MEMORANDUM OF LAW 
IN SUPPORT OF HIS MOTION FOR 
4 SUPPLEMENTARY RELIEF 


(MOTION I BASED ON THE 
AFFIDAVIT OF BERNARD F. ASHE) 


BERNARD F. ASHE 
JAMES R. SANDNER 
Attorneys for Plaintiff 
Office and P.O. Address 
80 Wolf Road 
Albany, New York 12205 
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Point - THIS 
DICTION TO DECIDE THE ISSUES 
RAISED IN THIS MOTION, AND A 
THREE-JUDGE PANEL SHOULD HERE 


WINE. CAUSE 0.6. 5-.0c:0 9 ca 6 aa ce 3 9 68% 


SSIONER OF EDUCATION PUR- 
TING TO COMPLY WITH THE ORDER 
THE ‘THREE-JUDGE FEDERAL PANEL 
S NULL, VOID AND OF NO EFFECT.. ii 


Point If = ACTION TAKEN BY THE DEFENDANT 
OMMI 
TI 


A. POWERS EXCEEDED.........-.-- Be 
B. IMPROPER EXERCISE......... 


- NEW YORK EDUCATION LAW §302U-a 
WAS DECLARED TOTALLY UNCONSTITU- 

TIONAL AND IN reset OF APPRO- 

PRIATE REMEDIAL ACT ET £5 


rolne io 


§ 4. {Department heads] 


'T"} } } £ + lanart f nd a 1 eontrol hall 
The head of the department of audit and control shall be the 
comptrolier and of the department of iaw, the attorney-genera! 


wo ‘ ai nh. > + ¢ 
The head of the shal! be The Regents « 
the University « who shall appoint and 


at pleasure remove a commissioner of education to be the chiet! 


the de 


administrative officer of the department. 
partment of agriculture and markets shall be appointed in 

manner to be prescribed by law. Except as otherwise provided 
in this constitution, the heads of all other departments and the 
members of all boards and commissions, ex:epting temporary 
commissions for special purposes, shall be appointed by the gov- 
ernor by and with the advice and consent of the senate and may 
be removed by the governor, in a manner to be prescribed by 


- 
§ d. [Departmental rules and regulations; filing; 


publication. ] 


No rule or regulation made by any state department, board, 
bureau, ofhicer, authority or commission, except such as relates 
to the organization or internal management of a state depart- 
ment, board, bureau, authority or commission shall be effective 

filed in the office of the department of state. The leg- 
hall provide for the speedy publication of such rules 


and regula ns, by appropriate laws. Adopted by Constitutional 


Convention of 1938; approved by the people Nov. & 1938, 


~ +. A 4‘ t 
| Bhs Pathe entnetin ain ord 
\ , CIC\NT I 
. YORK EDU ¢ LILJUN | 


8 301. Commissioner of education continued 


a 


he office of commissio1 
+ 4 } rt — 

ie to the ceneral direction and control « 
Tk we 1 $1 } } } tir " } * va) 
iversity e sha ntinue to have, exer 
Ii¢ nr powers ; qauties conterrea or il 
the commissioner of education. He shall con 
idicial functions conferred by upon the 

t | i} + } f - 4 
uca und, subje to rules of t regents, 

ie in the name < tne ¢ rtment suc! 

] eote ‘ ’ 

ct ‘ Liit AAs Ai 
pon the department, 


he snail con 


and incorporate 


ty program budget transmitt 
trustee All moneys appropri 
the New ¥ < school for the blind, or derived from otl 
1 course ereof, shall be 
ipon voucher sioner of educat 
1d in the m rd of regent 
gents may aa Imposing upon 
missioner of « powers and dut 
be required f tion of the d 


of the New York 


state 


of education is here 


pre pare 


t 
for appropriations for operatior 


school 


into the departmen 


mainte- 


305. General puwers and duties 
i f educat I t arged with the fol- 
r the at tem of ¢€ 
‘ ais BE Clie 


+ + < f+ hantor 
i al ] ] Ol uS Chapter i 
+ +1, . + 
i L1G1 i Snail Cau tne San t 
+ } ip + 
, 4 A e€eang fuliade whe Scno 
i anda Citi ¢ reiavion to wnelr 
y + es } 7 - +} y 
l nanag ent of the Schools under weir 
PF ind + } } ~ 
4 INe) t Inaguscrlai sen > 
4 y + } y 
r ( ( ome 
+ _ y 
1 € eFuiatio er! ! censin 
ed ( i r ru I i IK 
r ty) \ ’ 
a‘ r ( iit i« i y Fo 
4 t 224 y n ¢ . 


Lea rs co..e ge 
{ Li c ibze tor Ul Saiec } I a 1 I 
ri ’ 4 all ¢ 4 
eid ( u ( A ah 4 i ine oO NK 
( ' t ron y £ ¢ 
l \ 1 lo re i 1 twne regents, and zor t 
\ s s i at a bail’ \ 4 4 us Wiad “ 
‘ i \ u ‘ e § nh to IS Savisiact ar 
4 ‘ < 4 ?¢ 4 wt i 4 + 
¢ } ‘ l ilication gran ito Aa leacné I a autnori 
¢ re any ( ied | tate teacn co 
y f + y ’ 
4 4 4 * < 4 4 Ada < «* 
ao 3 +) , ‘ } 
\ rf si >] ) i y aka aa isi ‘ ‘ 
] ) e} reve € i ction | uch tte? 
1 } } T y Sek: ff > . 
hit “A ‘ Cc LU i at ive a4 ACCpP 4a; dha Waa t 


GS Oli e€1sons 10 have received, or snail receive, certili- 


> | ’ ~ £ 4) +4 + 
‘ _ 2 é 
hk <j} r i} Mas O1 the tale Leacl 
. tc Va 4 La ‘ Ait AA UK u A ‘ 
¢ f “f + 
are . ‘ « 4 it 4 s i Cibasbe L ~ 4 4 
l ‘ i @S ar uses Wh 
l i baa iS he Ma ut ( CGiel. 
dw he « \ 


+e, a ee inte to 
‘ vt ahaa ‘4 ‘ 
‘ eC} nt of the : 
1 t eiati t the oT sory attendan U 
i aren Ol noo, age 
i 1a t1n tne au ih Li } i 
P 4 y ++ - 
to tie hools of tk wa ran irt thereol 
; , + mie ictor 
4 ¢ £ + f ety + 
4 A iV aA sae ni A si bslo 4 i va vs . 
- i 
¥ ( ‘ i ‘ ea L 
? + q + 
sient . y , , , 1é thi } v i 
» 15 id f zal l 
( ent teria Onecte l 1 l e ma r re- 
ent D¢ ant 
£ ra. Tui i 
baie 4 * u a pchaee eebsatilo 
t e { Line er int iractS necessary ior 
< 1 ere } V1 
Y + 4 y + 
» er of €aucarion 1S au ld 1 ana Girecrvea 
; . ; + 
4 ‘ ‘ 4 ‘ s s waa : « t ‘ ua 4 ya as 
é te + ‘ ) | tate 
< i or train ] in ina a 
« t l and in ie? ‘ l Hhlversicie€ and une 
¢ 1 1 in ¢ tl vith otuer ecaucati l 
tite r f t ee eYs Nm wnriTric S a 
i i O lL vralniny ¢ l Nh princi} al 
l tio} 1 to give ni ledge to i tnem 
t a | é 1 an Ul\ aqduit ‘ r A° 
ze i ning S n, tact com- 
t Such courses of stu | be prescribed by the 
4 ” + } } ‘ nat ré 
a uM 1€ en 1 j 
t Luit al mill ixtee) ‘ IL ag 
1 the ate or com LLeE in whoie } 
That rie ail \ com ea sucn cours¢ 
+ f ¢ r 
t Mm ¢ j nereol 
+ + 4 ~\Y ft 
t 1 Lio! ol wie ¢ nlssione I iu ° 
€1 u ill De 1SS 1 to Leacne who nave ym- 
( rseé of tudy or a co € I instruction Whicn 15 
+ 4 } © ths 
‘ LicyVer rovides no Ci via 
ee : f ] + 
\ ( 1 O Ijhi roi eauca 
lalilied to give such instruction pending 
- rse of study or training 
1 * £ lirent 47 
le A Thi ‘ry OL eaAuUCcaLiON Or Ule 
‘ trust of any city or school district may 
t , 4 + + r, > 
1 4 Ve s Lrut viVil Vv vuay ] iVVUi 
i a ( , piaces ol enip,ovment, ich O er 
’ ac Wat > Hmrnoce £ oriv 
( ( it deem advisabie, lor tne purpose Of £1Vv- 
‘ ‘ ° , } +i } + ; J mir y° 
2UPCI i OVD aNd lic Ve aguas a.Q MUNOTs 
‘ ; + 
‘ i l y I's. UCL lls« I inStruce th l 
+ mans . 
H Vuciion 1 4 i » & tory, ¢ ( ana 
( ijt il to promot xd citizenship and to in- 
nat biam oF 
‘ i a. eiticiency. puch course OF instruction aha 
i \é rescrived by Whe regen O21 4 versity of the 


, + 
yin xuics t ¢ 


NB 
s 


Uther 


powers 


uch } 
enforce 
any ot 
of the 
He 

any rule 


er , 
power ; 
rocecding 
nd give e! 
} 
er yenerai O! 
fod ~ 2 
all . 
ull posses 
r direction 


ification of th propos d ado; tion, 


Susp nsion or 


repeal of agency 


3 y v 
. 4 A ‘ ‘ 
4 4 so 
‘ me . 
‘4 | 
‘ i 
= ‘ 
‘ ‘ | ‘ 
it 
é ( i 
\' V 
t : as 
{ t t { i { 
‘ rea 
( \ 
uni 
bins 
‘ ove 
‘ ‘ elt 
Ve 
i i 
) 


( 
2 ' ‘ 
) 
“ ina 
ion 
i ina 
4 Vi 
“ al 
A 
s ADDS 


plication by municipal corporations for the sus- 


pension of certain rules 


é at a} ireau, Cor 
rt alpie Late t 
i ‘ ‘ A’ ‘ 
y ? Y + 7 
) \ meh i € if I Cul 
+ ; + 
( ek é 
‘ pon + 
«4 ; “ silat zt Vi a Oo sv ‘ ‘ ei itd 
1 of a4 ri 
poara ol Ape ! COUNLY jeg ature I 
i by it arter, other law or other valid enact 
’ 
{ 4 4 , 
f « , e y } 
he board of aldermen, a common councli, COm- 
+ } 4 - % 
y veste by it arter or otner iaw witl \- 
t ordinances or local laws; 
; ‘ , 
PWV aa a 
e, the board of trustees; and 
listrict, the board of educalion, board O01 
‘ toe 
Lruste 
r + ] } + 
ai ¢ por ion ma yy re iutl ad vy i 
t } ‘ mele fas 
ap} » the agen i as adopted a rule fo1 
f ' ) ‘ ‘ . ¢ 4} 
Cl i ici ruic r i@ Daialht i iif 
f Pig | b 
rent 1 al yea rovided t I 
‘ ‘ tor4 + 4 
¢ etary oT ate a i e ( 
rot ’ ’ + ¢ } 
CO mri rrelu i s Ve 
T ) time ‘ 
{ I ‘ « ‘ t ‘ if 
NY nt f , wn! . deter 
hs urrenw iisCai unie ney aecer- 
4 + 4 ™m +a imnie fF ¢+ha ‘ > 
tnat U immediate impieme i rule 
} } 5 fotau .% lfaryp + that y P. 
ublic health, safety or weilare, Or that WS Ps 
10C ¢ iwrary » expre provision O42 aw. 
n all not relieve a municipa: corporaluion lrom 
. rule until such time that the agency which has 
11 . eAayw T1111 - ‘ 4 P + 
i snau } i@ an order pursuant to this section 
} haw @ } - + , 
appilcabliry .O Su h corporation. 


of 


codes, 


rules and 


i a 
4 ‘ . 4. t 
ie, Pui 
ept 
reme 
be 
hie ‘ 
i 
‘ 
‘ at 


re 


Ne 


103. 


peration 


etl 
ec iat 
I 


S 105. 


( ( r ae, Yule OF 
¢ > ) ) . t 
i Ol) dhidetel OL i vii 
ie V iu, aut rit 
: maae by a de 
a I n or otner ; 
+ ? ‘> 
& « bat ai Cc! ep “ as 
icn an é tion } ame? 
lishe 11 lL CO! t 
( 1 ) 7c. 3 ¢ ition € L teil AS it 
te i t ito? il manager t a de- 
pa ent j ut t H ) Ll ot age 
¢ rity ) y + 
t ireau, aucuority, mn r oUne 
a be adoption of any resol hing suct 
I ave his approvai il I the 
sed title, captions and numbers of such code, rule or regula- 
{ anda wrt LpNs ¢ ct tnere 
§ 106 
§ f 
S Uo. 
‘ \ 
( Lue A sNC% 
read in ¢€ a CC om ( Ci COMpuiAart i Ol i ement 
r rl ¢ e. 1 } ‘ } 
hereto. 17 e ar opy of a code, rule or regulation pub- 
1 OY OP ag SRP As } } 7 } 
I, othe bet tose published in such official compilation or 
y nt t} ? > "or } l¢ ) ) . ye > 
Ippi en hereto, to be read in evidence there shall be con- 
tained in the same book or pamphlet a printed certificate of the 
retary of state that such copy a correct transcript of the 
e code, rule or regulation as published in such official 


nm or supplement thereto. I*oxv such a certificate the 


lect such a fee as he shall deem just 


and reasonable 


Add 


82.10 Conduct of hearings. (a) Cine photographs, still photographs, video- 
Pp lings and audiotape recordings may not be taken at private hearings, 
earings only when permitted by the hearing officer. 
xf the news media may he present at public hearings. 
r shall have the power to adjourn the hearing from time 


(d) The hearing officer shall decide all motions and objections, but he may not 
dismiss the charges without the consent of the complainant or his attorney. 

(e) If the hearing officer determines that the absence of a hearing panel member 
is likely to delay unduly the prosecution of the hearing, he shall order the replace- 
ment of such panel member. If the party who selected such panel member fails to 
select a replacen 


nt within two days, the commissioner shall select such replace- 
ment. If the panel member to be replaced is the third member, and if the hearing 
officer determines that the panel members selected by the parties cannot agree on a 
replacement, the commissioner shall select a replacement. In no event shall a hearing 
proceed except in the presence of three panel members. 

(f) Members of the hearing panel may question witnesses and parties, subject 
to the rig: t of the hearing officer to disallow such questions if he deems them 
{mproper. No questions may be addressed to the employee unless he ha» been sworn 
as a Witness with his own consent. 

(g) At the conclusion of the testimony, the hearing officer may adjourn the 
hear! to a specified date not more than 14 days after the conclusion of the testi- 
7” permit preparation of the transcript, submission by the parties of memo- 
re .. .f law, and deliberation by the panel members. The hearing officer shall 


¢ 


provide for the preparation and delivery of one copy of the transcript of the hearing 


} 


to each panel member and to the employee, if requested, The complainant end the 
board may order copies of the transcript directly from the stenographer. 

(h) The findings of the panel on each charge, and the recommendations of the 
panel as to disciplinary action, if any, against the employee shall be submitted to 
the hearing officer, together with the panel members’ copies of the transcript, no 
later than the adjourned date of the hearing. Upon receipt of such findings and 
recommendations, the hearing officer shall declare the hearing concluded, and shall 
forward the findings and recommendations, together with the three copies of the 
transcript, to the commissioner. The commissioner shall forward a report of the 
_ including the findings and recommendations of the hearing panel and their 
nmendations as to the penalty if one is warranted, together with a copy of the 
transcript of the proceedings before the hearing panel, to the employee and to the 
clerk of the employing board. 


3 


reco! 


Historical Note 


Sec. added, filed June 29, 1970; amd. filed sentence in (h). 
Feb. 28, 1974 eff. Feb. 28, Added last 


82.1} Decision of the board. The decision of the board of education shall be 
based solely upon the record in the proceedings before the hearing panel, and shall 
set forth the reasons and the factual basis for the determination. 

Historical Noto 
ec. filed Feb. 28, 1974 eff. Feb. 9% 1974, 
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"appropriate" action as called 
for i he court order, the procedures followed in promulgat- 
corrective rules and regulations had to be lawful 
-ocedures. It is the purpose of Point II to analyze and 
discuss the requirements for the lawful enactment of admin- 
trative rules and regulations. The State of New York 
appeared and defended in this action through the Attorney 
General. Apparently, in response to the order of the three- 
judge federal panel, the State of New York has attempted to 
act through the defendant Commissioner of Education by 
imposing the rules and regulations which are set forth above 
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in the section entitled "Rules and Regulations under Challenge 

In Point I, the plaintiff has shown that this court has juris- iy 
diction to hear, review and determine the validity of the 

rules and regulations which were enacted. In this Point 

(Point II) plaintiff shows conclusively that the rules and 
regulations were not properly promulgated and put into effect. 

In Point III, plaintirf concludes that the basic statute 


which was originally scrutinized by the three-judge federal 


panel, New York Education Law €3020-a, remains unconstitutional, 


ind of no effect. 
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of the State of New York, who shall 
appoint and at pleasure remove a 
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chief administrative officer of the 
department." 
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The powers of the Regents as a corporate body are contained 


in New York State Constitution, Article 1l, §2: 


"The co1 poration created in the year one 
thousand seven hundred eighty-four, under 
the name of The Regents of the University 
»9£ the State of New York, is hereby con- 
i1ued under the name of The University 


of the State of New York. It shall be 
governed and its corporate powers, which 
may be increased, modified or diminished 


by the legislature, shall be exercised b 
not less than nine regents.” (Emphasis 
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i ne power CoO pay tne le©drting Officer, panei members and 
enograpner shese constitute essential implied powers. 
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inistrative agencies derive their power from the 


“Language of clear import [in the 
Statute involved], admitting of no 
other reasonable construction (City 
of New York v. Maltbie, 274 N.Y. 90, 
IS, &ON.E. 2d 289, 292, City of New 


York v. Interborough R. T. Co. ee 


ey 
m.e, £2U, Jn, 177 B.E. 295,. 30k; 1 HY. 
Ir Administrative Law, §32, pp. 342- 
343) nless the delegation of power 


tO vary or amend statutory provisions 
is explicitly conferred by the Legislature 


on an administrative board or official 
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] ‘ 17 Ta 4 ra RQ] : ° _ ) 7 ‘4 Vv 
eo \rOiiarad V. 1rivia blag. Corp., £97, Nat. 


~ 
, 
¢ 
A 


yond dispute tnat 


] DE } 1 

€ rressly granted may be impiied 
} nid is ; e hay } hata * | 
I impileda powers have peen neid to de 


those necessarily arising or fairly 
ied from, or incident to, powers 


and (2) those which 


re 
~ 
co 
o 


» not simply convenient but indispensable 
~) a > Toe BP EPP Se ae = 
the declared objectives and purposes Oli 
powers. (Dillon on Municipal Corpora- 
ms, Vo l 5t 


h Ed.;: McQuillan on Municipal 
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yorations, Vol, 2, 3rd Ed.; New York Trap 
k Corp V Town of Clarkstown, 299 N.Y 
85 N.E. 2d 873.) This contention thu: 
es two questions for resolution here 
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} 0 i) ry ) CC the adopt ion i tnese 
provision of the Comnissioner's Rules ar 
C.K , Part 82 was specifically and wholly 
t ird nu ibered paragrapn ol New York Education 
ly aiter the three-judge federal i 


1Slon were the amendments promulgated Post 
( ire the subject rumbered 
Catute Yet the f calls I 
lations with respect to post hearing pro- 
rections to boards of education involved in 


and are clear There i 


i 10n aliowing for further clarifica 
+ r ‘ + ee | . . 4 in EA . am . 
ion o the rules contained in Education Law 
I 7 oe if ra, the two require ent ré 
nective. Not only st there be the nece« it 


king power, but the 


power must i1SO 
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ubject rules and 


ee 
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maintain statutory viability subsequent 


court decision. However, indispensabilit 
for administrative power is not fulfilled 

eep the statute viable Indispensabili 

the powers and duties conferred specifically 

c idminist € igzenc LTC é he 


legislature did not give the Commissioner of Education the 
power to regulate with respect to the fourth numbered 


, defendant Commissioner cannot do so even in an 


attempt to rehabilitate the entire statute. To do so clearly 
usurps the powers specifically granted to the legislature by 
oll the people. 


New York Education Law §3020-a shows that the Comuissioner 


of Education is given rule-making authority with respect to 


2) 


7 


one area only. Education Law §3020-a(3)(c) states that: 


' 


Fi ‘The Commissioner of Education shall have 


the power to establish necessary rules 

and procedures for the conduct of hearings 
— wag % 7 RPE WES ol gree |) enn nee 
under this section. 


New York regulations contained in 8 N.Y.C.R.R. §82.10 con- 


stitute the total number of rules the Education Department 

has determined to be necessary for the conduct of hearings. 
he newly established regulations deal exclusively with 
mechanics of Education Law §3020(a)(4) and outside the powers 


granted to the Commissioner in §3020-a(3)(c). 


. 
: The statute is quite clear. The Commissioner may 
establish rules and regulations only in connection with the 
conduct of the hearing. The statute does not say that the 
Commissioner can establish rules and regulations with 
respect to the entire procedure under Education Law §3020-a. 
5 The Legislature gave no indication that it intended to confer 
“ ! upon the Commissioner of Education any powers other than 
‘a, y ~v bs 
f % 42 


oe expressiy enumerated as ministerial powers as set 

rth above, as well as the one specific grant of discretion- 
power with respect to the conduct of only the hearing 

authorized under New York Education Law §3020-a(3). 


his does not preclude the Commissioner of Education 


from enacting or promulgating a rule and regulation pursuant & 
some other expressed or implied statutory authority 
which he may have. However such other authority in this 


case would still be in direct conflict with the words of the 


statute. “The employing board shall determine the case...." 


see LeTarte Vv. Board of Education, 65 Misc. 2d 147, 316 N.Y. Ss. 


787. The three-judge panel noted that in LeTarte, the 
5 _ 
yurt explicitly stated with reference to the meaning of 
Education Law §3020-a(4): 


“It would appear that the fi ndings and 
recommendations of the hearing panel, 
referred to in Subdivision 4 of the 


and not in any way. conclusive upon 


the employing board To hold otherwise 
would render meaningless the Statutory 
requi-oment that '*** the employing 


board shall determine the case by @ vote 
of the majority of all the members of 
such board and fix the penalty or 
punishment, if any.'" (at page 


ce 
> 
we 


The legislative intent is clear and the Commissioner 
of Education is Statutorily powerless to change that intent. 
Viewing this problem from another point, consider the 


tact. that the Legislature thoughc it necessary to place a 


provision in the statute concerning the procedures to be 


£ + 


followed by the employing board of education subsequent to 


TI 


the time of the hearing. These are procedures which can 


esult in rather severe penalties being placed upon the 


employee charged Thus the statute itself is punative in 


nature. A punative statute must be construed strictly. 


7 
| 


The Court in LeTarte, supra, did construe the statute 
strictly and in accordance with the plain meaning of the 
words contained in the statute. The three-judge panel 
recognized that interpretation. The Legislature outlined 

the authority of a board of education with respect to 
determining the case and imposing a penalty. The Legislature 


j 


failed or refused to vrant the defendant Commissioner of 


Education the authority to command a board of education to 
act in any specific manner in connection .ith the procedures 
to be followed under Education Law §3020-a. Very clearly, 
since the Legislature chose to spell out the procedures to 
be followed by a board acting under New York Education Law 
§3020-a, it chose not to delegate thet function to the 
Education Department, the Regents or the Commissioner. 


L 


If there had been no Kinsella decision or question of 


due process under the provisions of Education Law §3020-a(4), 
could the Department of Education, either through the 
Commissioner or through the Regents, adopt rules and 


regulations, such as were adopted on February 28, using 


as a basis for such adoption the rule-making authority 
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srnal function of the hearing only. 
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orces the conclusion that the wording of 
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intent 
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clear ince the duties of boards of education involve 
teacher tenure hearings i specifically in New York 
jucation Law $3020-a(4), and since neither the Commissioner 
of Education nor the Regents are given authority to promulgate 
rules and regulations with respect to the conduct of toard 
education involved in such hearings, it must be concluded 
that 8 N.Y.C.R.R. §§ 82.10(H) as amended and 82.11 promulgated 
by the Regents on February 28, 1974 are void as being a usurpa- 
tion of the legislative power by an administrative agency 
without any authority whatsoever. It is submitted that 
Since the legislature has not acted to cure the defects thi: 
Court found in the statute, it r mains void and all action @ 
taken pursuant to the void Statute are also void. 
B. IMPROPER EXERCISE 
Rules and regulations of a quasi-legislative body have 
the force and effect of law when applied to individuals whose 


controlled thereby. With the understanding of 
Constitutional Convention included Article 4, §8 it 
rk State Constitution. 
No rule or regulation made by any 
State department..., except such as 
relates to the organization or internal 
management of a state department 
shall be effective until it is filed 
in the office of the department of state. 
The legislature shall provide for the 
speedy publication of such rules and 
regulations by appropriate laws." 
=. Ae 
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upon assorted rules 


and regulations based upon the failure to adhere to the 
constitutional provision set forth above. As has been st: 
he Constitutional Convention of 1936 took note that the 
ion was intended to give the public knowledge of 
lons taken by administrative agencies. 


[he records of the debates in the Con- 
stitutional Convention of 1983, at which 
Sonvention the provision alluded to was 
pted, make it apparent that the primary 
purpose of the convention in proposing 
the adoption of section 8 was to assure 


Lic_knowledge of regulations having 
> force and effect of law. People Vv. 
abro, 7 Misc. 2d 732, I70 N.Y.S. 2%& 


C 
at page 878. (Emphasis added.) 


& [he courts in New York are very concerned with agency 
usurpation of legislative functions. It is immaterial 
shether the administrative action is denominated as a rule 

r regulation or is called any other term. 

In any event, though, it should be 

reated as a rule or regulation. The 

term ‘rule or regulation', has not, it 

is true, been the subject of precise 

definition, but there can be little 

joubt that, as employed in the constitu- 

ional provision, it embraces any kind of 
legislative or quasi-legislative norm or 
~rocedure which establishes a pattern or 
course of conduct for the future. The 

label or name employed is not important 

ind, unquestionably, many so-called ‘orders' 

come within the term.'' (Authority omitted. ) 

People v. Cull (1961) 10 N.Y. 2d 123, 218 

N.Y.S. 2d 38 at page 40. 


The provision has been interpreted to mean that 


functions of an administrative agency or 


yvernmental department (as opposed to the judicial or quasi- 
‘;udicial functions of such a department) must be open to 
public view, sci atiny and knowledge at a time when the public 
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Note t the mMmstitutional provision contains 
dif ig clause except such as relates to the organiza- 
tion or internal management of a state department....'' The 
term “internal"' was discussed in Ingalls Iron Works Co. v. 


Fehlhaber Corp., 29 A.D. 2d 29, 285 N.Y.S. 2d 369 (3rd Dept. 


1967), in which Justice Gabrielli (now New York Court of 


Appeals Associate Judge) in discussing a contention that 
an order delegating authority need not be filed with 
the Department of State pursuant to the New York Constitution 


3, stated: 
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legation of authority to the 
Deputy Chief Engineer was not the type 
of pronouncement dealing with the 
exercise of the department's legislative 
or quasi-legislative power to which 

the constitutional provision is directed, 
nor was it of such a nature that it 
affected or imposed burdens upon the 
public generally within the construed 
meaning of the provision, as it was 
purely a designation of authority within 
the agency's organizational] structure. 
The Official Order with which we are 

here concerned clearly and plainly 
relates to the internal operation of the 
Department of Public Works, and, as such, 
formed the basis of a valid acceptance 
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1t and thus excluded under the con- 
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e ec idge Gabrielli, is one which requires the 
itinizat the rule or regulation to determine if it 
i egislative in nature or if the rule affects the general 
ID i LI eitne!l of those tests are met, such a rule would 
en have to comply with the constitutional mandate of New 
York Article 4, §8. Obviously, the control of 
e numerous boards of education, as is attempted by the 
romulgat of the questioned new rules, must be considered 
legislative If the Education Department had the power to 
ite such rules, why would the Legislatuie spell out 
the specific terms which appear in New York Education Law 


found rules to be within the con- 


erty, 18 N.Y. 2d 


nt 


43 (1966) involving state policy rules 


for performing a blood tese; Ingalls, supra; In Re Gas 


toht Ciub, ine. vv. 0 
2d 242 (also 


; ood 
involving 


itherwood, 30 A.D. 2d 904, 292 N.Y.5S. 


procedures 


a decision by Judge Gabrielli) (3rd Dept., 1968) 


to be followed by auditors employed by 


a —— 
t } + y - r 
L 1 Uo l Bi i ) A AUIICT rc 4YiCil . 2 


Ve 
i@€aqal 
a 
NEW 
se I 
Cem 


IT 2 
r ile 
Le 4 
Pur 
Yor K 
KeC 
(a) 
rar 
bli 


ig case of People v. Cull, supra, requires th 


a 4 . : 
nd regulation all within, an 

De mm o. 

m1, ery peer Pe ix aot = eee 
as VOLSLILULILOT, Lid Lie CiloCaic 

ia rTUuape, requl res tnat every ru 


regulation made by board, bureau, 


i€ and 


authority or commissioner--'‘except such 


is relates to the organization or intern: 
lanagement' of such office or agency-- 
partment 


iat underlying 


ne regulat 


available, central place. We sh 
strive to read exceptions into t 


be f sd in the office of the De 
of St i? it is to be effective We 


ions 


nould not 


the sectic 


iffecting the public Eiied in one, easily 


on 


charge of the bureau, commiss 


attaching the label ‘order or 


Or some ot er term to 


—— een mame 


1on or 


hority to avoid the necessity of filing 


construe it so as to permit the afticta) 


‘sta Cement 


what t is 


i and design of the constit 
provision are best effectuated by 
the administrator, if he wishes 

ind regulations of his agency or 
»e effective, to file them no 


essentially a ru e or regulation. 
ee eae 


; 
ro 4s 

’ ; + 
what label is assigned to them. 
N.Y.S. 2d at page 42.) (Emphasi 
a to the mandates of Article 4 


tate Legislature has passed cert 


Section 10l-a imposed the duty t 
president of the senate and the 


the adoption of any rule. 


The 


yutional 


requirin; 


the rule 


Ss 


department 


matter 
(218 


S added. 


section 


ain provisions 


o notify 


speaker 


t 
tne 
~~ 

or t 


ection 1Ué requlrée the immediate transmittal tc 
iT nt tal ) i nev rule or reguiation or in 
€ i eal I il yld ne 


iit 
12 t E2uoxr Ge tne ile or 
t i ] i il € li~ereo 
ite I I imber for ach rule or 
‘ + ‘ £ o + ler ari t+} . 
i 1LLIUTE L¢ CO Ly WiLL OS¢€ ~ 
C te i ere rre jlarity readily remeé 1adi¢ 
+ + + +} ] ae | } , - 1 + 
i ] ( I 1 ( et: re 1i1ation nowever, -€@ Llald € 
C¢ 1 wit the Constitution and the statutes purportin 
( ‘ the rule yr regulations at issu2 to nullifi- 
leir inception [That is, the agency takes its 
i é with regard to the validity of the rule or regulation 
e¢ € perimeter! or tne tatute wnicn autnorizes 
i fails properly file the rules 
he operative affect of the provision 
of Article 4 Section 8] seems 
cleat The administrative agency need 
ot file anything with the Department of 
ate which the agency does 
iS A MS 
rt f the courts hold to be 
r + pn eae 
» ‘ru on’ will be denied by 
: 4 A A a AR — 
tne ¢ effect that would be 
-_ eh PO le , ye ee 
icco were I iled. (Author cy 
rg 7 te I ee 7 
omit supra, 170 
ieer 3 sot ob ha 
<2 ! ) See 
] Do lo iw C1 17 c pr2 
i1i1SO Fre opie Vv. Vull, Sup a. 
] L1zZin these cases, it 18S apparent that tne ( - 
& l ii r¢ O va no intended to control inte na 


Sions whicn 


re 
el 
C 
31 
m9 
itu 
OT 
e 
- 
n 


Aiki 


YORK EDUCATION LAW §3020-a WAS 

’ UNCONSTITUTIONAL AND 
ABS k OF APPROPRIATE REMEDIAL 

ACTION, IT IS VOID 


“7 AT . MAMAT T 
LANE. TOTALLY 


three-judge panel declared the statute unconstitu 
oto There was no reservation or preservation 


rt of the Education Law §3020-a in the court de- 


Although the statute is divided into parts, the 


ated that 
we declare that §3020-a of the 
Education Law of the State of New 
York .is unconstitutional, and the 
lefendants are enjoined from its en- 
4 - + A J . J on 
orcement 378 F. Supp. 60 
ime paragraph, the court afforded the appropriate 


ide to remedial action which would revive the 


seems clear that in the absence of appropriate 
r t 

e measures, the order of the three-judge federal 

omplished two things. One, it enjoined all action 


ld or might be undertaken in conjunction with or 


to Educacion Law §3020-a. Two, it declared the 


unconstitutional. 


first conclusion leads us to a very interesting 
on If the injunction remains in full force and 
he condition imposed in the injunction has not 
then the defendants have undertaken the 
prosecution of the tenure hearing charges against 


Kinsella despite ne presence Of a vaild entorceat 


ement 


ist i on iegred i POS a. id wht lly VOld Ince t ere 
i irrent binding and effective injunction baring action 
iker the defendant Co issioner of Education and th 
iefendant board of education, and in light of th contin j 
anstitutionality of New York Education Law §3020-a, all 
the tenure hearing proceedings must be considered a 
1Llit 
Revitalization, if possible at all, has not occurred 
ert By reason of the invalidity of the rules and regula- 


ns, this court is respectfully requested to reaffirm th 
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injunction, and order a hearing to assess damages which 


flowed as a result of plaintiffs being obligated to defend 


proceeai.ig, 


VEN I \TION LAW §3020-a } UNCONSTILIT LON 
ONDITIONS FOR ITS REHABILITATION AS SET FORTH IN THI! 
O} I IREE-JUDGE FEDE}! \NEL HAVE NOT BEEN MET 
LN N I UED BY THE THREE-JUDGE FEDERAL COURT ON 

19, 1974 HAS REMAINED IN FORCE SINCE THAT TIME 
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IN THE UNITED STATES DISTRICT COURT 
HE WESTERN DISTRICT OF NEW YORK 


UomN 77 A 
KINO =LLA P 


Plaintiff, 


- against - 


BOARD OF EDUCATION OF CENTRAL SCHOOL 
DISTRICT NO. 7 OF THE TOWNS OF 
RST AND TONAWONDA, ERIE COUNT 


AMI 


and EWALD B. NYQUIST, COMMISSIONER 
OF EDUCATION OF THE STATE OF NEW YORK, | 
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Defendants. 


PLAINTIFF'S MEMORANDUM OF LAW 
IN SUPPORT OF HIS MOTION FOR 
SUPPLEMENTARY RELIEF uz 


Preliminary Statement 


The facts, statutes and rules and regulations applicable 
to the Motion denominated as Motion I based on the Affidavit 
of Bernard F. Ashe are also applicable to this motion and 
therefore are not reproduced here. 

Point I of Motion I concerning the jurisdiction of the 
Federa] Court is also applicable to this motion. 


In the event the court grants the relief which is 
requested in the Motion I, by rea‘firming the injunction of 
the three-judge federal panel and vacating the tenure hearing 
proceeding against plaintiff, there is no need to decide the 


motion. 


instant 


POINT I 


SUPREME COURT HAS GONE FURTHER 
E THREE-JUDGE PANEL IN PRO- 
RIGHTS OF THE PETITIONER, _ 


The three-judge panel, in rendering its decision in this 


x 


case, recognized that the Supreme Court had not yet decided 


? 


Arnette v. Kennedy. As a result, the court included the 


following footnote in its opinion: 


Since the provisions of §3020-a re- 
semble, in some respects, those of 5 
U.S.C. §7501, our decision here will 
have to be applied with deference to 
the Court's decision when handed down." 
Kinsella v. Board of Education, 378 


F. Supp. , wee 


Since the rendering of the District Court decision, Arnett v 


; 


Kennedy (cited as "Arnett") has been decided _U.S. eee 
40 L. Ed: 20°15, 94:8. Cr. ._ —=«s - 42 LW. ASL (1976). 

Since there was no majority decision in Arnett v. Kennedy, 
in order to avoid misconstruing and overlooking the significant 
procedural due process holdings of the Court, the five separate 
opinions, which collectively composed the Court's decision, 
must be carefully read and viewed within the context of one 
another. Such a review must result in the conclusion that 
the Arnett decision expands the holding of the three-judge 
panel in this case 
, Wayne Kennedy, a non-probationary federal 


T Arn 
in Arnett 


employee employed by the Office of Economic Opportunity was 


] $ 7 ] anal a = . £ + -~ 
fe LeCceral panel 1S Orten 
at 1) 
L 


discharged by his supervisor, the regional director of the 
subsequent to receiving notice of written charges against 
him. The charge accused Kennedy of having made, without any 
proof and in reckless disregard of the actual facts, false and 
defamatory statements that the regional director and his 
administrative assistant had allegedly attempted to bribe 

a representative of an organization with whom the OEO had 
official dealings. Kennedy was accorded the right, pursuant 
to the provisions of the Lloyd-LaFollette Act and under regula- 
tions promulgated by the OEO and the Civil Service Commission, 
to receive at least thirty days advance written notice of the 
charges preferred against him and the right to reply to the 
supervisor's charges both orally and in writing. He was 
further accorded the opportunity to submit affidavits with 
respect to such charges and was notified that the material 
which was the basis for such charges was available in the 
regional office of the OEO for his inspection and that a copy 
of such material was also attached to the initial notice of 
written charges served upon him. Rather than respond to the 
preferred charges, Kennedy claimed that the procedures being 
utilized were unconstitutional because they violated his 
Fourteenth Amendment Rights to a trial-type hearing before 


an impartial hearing officer and further that the statements 


which formed the basis of the charges preferred against him 
were privileged under the First Amendment. Thereafter, Kennedy 
was notified by his immediate supervisor, the regional 
director, that his services were terminated. Concurrently} 
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he was notified that he had an opportunity to appeal the region- 


11 director's ruling to either the OEO or the Civil Service 


Immediately thereafter, Ken-edy commenced suit 
in the District Court for the Northern District of Illinois 
leging that the dismissal procedures set forth in the 


Lloyd-LaFollette Act were unconstitutionally vague and 


overbroad, while further alleging that such statute violated 
his Fifth Amendment rights in that it deprived him of his 
protected "liberty" and "property" interest in his employment 
ithout due process of law. A three-judge district court 
was thereafter convened. In granting summary judgment in 
favor of Kennedy, the district court concluded that the 
Lloyd-LaFollette Act was unconstitutionally vague since it 
failed to articulate guidelines setting forth the nature of 
speech which may constitute grounds for dismissal, and that 
the act violated Kennedy's right to due process of law since 


it failed to afford him a trial-type hearing prior to being 


deprived of his constitutionally protected interst in 
sovernmental employment. 
Prior to analyzing the Court's complex decision, a 
review of the statutory and regulatory procedures utilized 
by the OEO to discharge Kennedy from his non-probationary 
sovernmental position would be appropriate. 
7 ‘ 


Subsection (1) of 5 U.S.C. §7501 (the Lloyd-LaFollette 


i Act), the statutory provision which served as the basis for 


A 


Kennedy's dismissal, provides that an employee may be 
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removed or suspended “only for such cause as will 
1e efficiency of the service." Subsection (b) of such 


statute sets forth the rights of an employee who is being 


charged with a violation of subsection (a). This subsection 


So ‘Ape ace Fal loawe 
provides as foliows: 


"(b) An individual in the competitive 
service whose removal or suspension 
without pay is sought is entitled to 
reasons in writing and to - 


(1) Notice of the action sought 

and of any charges preferred against 
him: 

biadil, 


(2) A copy of the charges; 


(3) A reasonable time for filing 
a written answer to the charges, 
with affidavit; 


(4) A written decision on the 
answer at the earliest practicable 
date. 


Examination of witnesses, trial, or hearing 
is not required, but may be provided in 

the discretion of the individual directing 
the removal or suspension without pay. 
Copies of the charges, the notice of 
hearing, the answer, the reasons for and 
the order of removal or suspension, without 
pay, and the reasons for reduction in grade 
or pay, shall be made a part of the records 
of the employing agency, and, on request, 
shall be furnished to the individual 
affected and to the Civil Service 
Commission." 


The regulations of the Civil Service Commission provide 


further procedural requirements supplementing those set 


forth in the Lloyd-LaFollette Act. The additional require- 


ments in the regulations of the Civil Service Commission are 


262 


~ 
o& 
© 
53 
¢ 
c 
U 
- 


provide the affected 
employee thirty (30) days written advance notice of the pre- 
ferred charges, and it must make available to the charged 
employee the materials which formulate the basis for such 
charges. Additionally, the regulations provide that such 
employee shall be entitled to a reasonable opportunity to 
answer the charges preferred and to submit affidavits in 
response thereto. The opportunity to answer included the 
right to respond personally and/or in writing. If the 


employee wishes to respond orally. the person hearing his 
pace wh nat Seale 4 — ~ 22 _— © : 


answer must possess either the authority to make a final 
LSM C Ly 


decision on the charges preferred or the authority to recommend 
nal decision. The additional regulations of the Commission- 
er, however, expressly indicates that, although the employee 
has an opportunity to answer the charges, such opportunity does 
not include the right to a trial or formal hearing with the 


At to examine witnesses. These regulations additionally 


required that the employee must receive notice of any 


y Sate —————_——— 


idverse decision on or prior to the time the action with 


respect to such charges will be made effective. The notice 


——— a 


required to be in writing and it must set forth: 
1 © 


''(1) Which of the reasons in the notice 
of proposed adverse action have been 
found sustained and which have been 
found not sustained; 


(2) Of his right of appeal to the 
appropriate office of the Commission; 


(3) Of any right of appeal to the 


[employing or Civil Service Commission] 
agency. . ., including the persons with 


whom, or the office with which, such 
an appeal shall be filed; 


(4) Of the time limit for appealing 


(5) Of the restrictions on the use of 
appeal rights ... ; and 


(6) Where he may obtain information on 
how to pursue an appeal." 


An employee possesses the right to appeal to either the 
appropriate reviewing authority within the employing agency 


or directly to the Civil Servic Commission. In either 


instance the employee is entitled to an independent 


evidentiary trial type hearing, not bound in any way to the 
prior ruling of the prior decision-maker. ihe only trial- 
type hearing which was available within the OEO, pursuant 
to the OEO Regulations, would be a post-removal hearing. 
However, OEO's regulations provided that if the employee 
was ultimately reinstated, he would be awarded all back pay. 
The three-judge federal panel in the instant action was 
concerned that its decision would be at variance with th 
Arnett decision which had not yet been handed down. It is 
submitted that the Arnett decision, rather than narrowing the 
holding in the case, is much broader. The analysis of the 


Arnett decision below covers three main areas: due process 


procedures, impartiality and vagueness. 


he Arnett court reviewed the facts and the statute as 
rth generally above and determined that the Lloyd- 
LaFollette Act was not unconstitutional. Six members of the 
.eir divergent opinions, had an opportunity to 
process procedure and the application of that 
rocedure to the act being scrutinized. Three cf the Justices 


hall. Douglas and Brennan) were of the opinion that a 
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-ial-type evidentiary hearing was a necessary and 


essential element to due process prior to suspension. 
"The decisions of this Court compel 
the conclusion that a worker with a 
claim of entitlement to public employ- 
e ment absent specified cause has a 
property interest protected by the Due 
Process Clause and therefore the right 
to an evidentiary hearing before an 
impartial decision-maker prior to 
diamtusal." (46 L: Ed. 2d; 73) 


Three other Justices (Powell, Blackmun and White) con- 
clude that some form of pre-suspension due process procedure 
required in order to obtain compliance with the provisions 
full 


Constitution. These justices conclude that a ful 


r 
ct 


evidentiary hearing is required only prior to final termina- 


tion and not necessarily prior to suspension. Justice white 
stated: 


"T conclude, therefore, that as a 
matter of due process, a hearing must 
be held at some time before a competi- 
tive civil service employee may be 
finally terminated for misconduct. 

cd Here, the Constitution and the Lloyd- 
LaFollette Act converged, because a 


rilai-Cype nearin; 1s provided Dy 
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ite before termination from the 
service becomes final, by way of appeal 
either through OEO or the Civil Service 


" 


Commission, or both. (46 L. Ed. dd, 


Justice Powell, speaking for himself and Justice Blackmun 


tAS 


After removal, the employee receives 
a full eviientiary hearing, and is 
awarded back pay if reinstated." 

(40 L. Ed. 2d, 42.) 


It is important to note that the six judges mentioned above 
(constituting all of the judges addressing themselves to the 
issue), did conclude that a full trial-type evidentiary 
hearing before an impartial decision-maker was a necessary 
and essential element of due process of law at some stage 
before the ultimate termination of employment. 

A comparision of the procedures which were scrutinized 
in the Arnett case and thé procedures which were before the 
three-judge federal panel in Kinsella indicates that there is 
a vast difference between the two cismissal procedures and that 
the procedures pursuant to New York Education Law §3020-a are 
sreatly deficient. The Lloyd-LaFollette Act provides for a 
due process procedure prior to any suspension. That pro- 
cedure includes the follow: (1) thirty days written advance 
notice of the reasons for the proposed dismissal; (2) access 
to the materials on the basis of which the charges were 
formulated; (3) the opportunity to respond to ‘ue charges in 


y - 


266. 


writing including the opportunity to submit briefs and (4) 
a written decision based c. the charges giving reasons for 
the decision. Only after this process has been completed 
and a decision has been rendered, may the employee be sus- 
pended. At that point, the employee continues to have a 
right to a full trial-type evidentiary hearing prior to the 
time of ultimate t--vmination of employment. Under New York 


State Education Law §3020-a there is no pre-suspension due 


process procedure. The board of education receives the 
charges, finds probably cause and at the sathe time and without 
any input by the employee, the board may choose to suspend 
the employee with or without pay. In Arnett, the court 
concludes that some form of due process procedure is required 
Sefore any suspension, while under the New York State statute, 
no due process of any nature or form is required before 
suspension. 

Under New Yor. State Education Law §3020-a, and after 


suspension, an evidentiary hearing before a hearing panel 


is held. While this may appear to be a full trial-type 
evidentiary hearing before an impartial decision-maker, that 
is not the case. The Kinsella court recognized this when it 
stated: 

"Section 3020-a has been construed to 


mean that the findings and recommenda- 


2inal 
tions of the hearing panel are merely 
advisory and not in any way conclusive 
mnOn Th Tit xa 
upon the em loying board. Lelarte v. 


Board of Education, 65 Misc. 2d 14/7, 
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316 N.Y.S. 2d 781 (1970). This statute 
joes not require that the school Board's 
iecision be based upor. the record de- 
veloped before the hearing panel. In- 
deed, there is no requirement that a 
transcript of the hearing panel pro- 
ceeding even be sent to the school 
board...." 376 F. Supp., 39. 


Even where there is compliance with the amendments to 
the Commissioner's rules and regulations (purporting to 
comply with the decision of the three-judge federal panel), 
the conclusions reached by the hearing panel convened pur- 


suant to Education Law §3020-a still need not be adopted by 


the actual decision-maker, the board of education. The 
hearing panel itself is not the ultimate decision-maker, or 
for that matter a decision-maker of any sort. By comparison 2 
with the statute under scrutiny in the Arnett case, the 
statute analyzed by the Kinsella court provides no due 
process at all. 

Even at the stage where the board of education ultimately 
makes a determination under the state statute, there is a 
lack of due process. The impartiality issue will be 
discussed below, however, there still is a very grave 
question as to whether there is ever a full blown trial-tyype 
evidentiary hearing before the ultimate decision-maker. 
Since the hearing is held before a hearing panel and not 
before the boird of education, it is submitted ther. there is 


denial of due process and further that the Arnett court 


would reject the procedure as being a denial of due process. sd 
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It is submitted that the Kinsella court's understanding of 
the procedures to be followed pursuant to Education Law 
§3020-a indicates that uot only is the hearing granted to a 
teacher held before a body other than the ultimate decision- 
maker, the decision rendered by that body (the hearing 
panel) has no impact whatsoever by way of influence on the 


ultimate decision-maker, the board of education. 


IMPARTIALITY 
In the Kinsella case plaintiff claimed a due process 
violation based on the multiple roles played by both the 
school board and the school boards attorney. The three-judge 
federal panel rejected this contention, reasoning thac based 
upon certain United States Supreme Court decisions, multiple 
functions in and of themselves are not per se due process 
violations. (378 F. Supp., 60.) The decision, however, 
does defer to the Supreme Court decision in Arnett v. Kennedy 
rendered subsequent to the time when Kinsella was decided. 
In Arnett the Supreme Court had an opportunity to discuss 
the multiple roles played by participants under the federal 
procedural scheme embodied in the LloydLaFollette Act. On 
that issue, there was a clear majority which concluded that a 
determination must be made by a impartial decision-maker 
before there can be ua final term. ation »f employment. 


Justice White found that an impartial decision examiner at 
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the pre-termination hearing was necessary and it would be 
logical to state that he would find that same element of 
procedural due process of equal constitutional necessity at 
the post-termination trial-type evidentiary hearing. 
Justice Powell and Blackmun concluded that the Con- 
stitution required that an impartial decision-maker was re- 
fused at the post removal [trial-type evidentiary] hearing: 


"My Brother White argues that 

affirmance is required because the 
supervisory official who would have con- 
ducted the pre-removal hearing was the 
‘object of siander that was the basis 

for the employee's proposed discharge. ' 
Post, at , &0 L. Ed. 24 at 59. we 
would conclude that this violated the 
statutory requirement of an ‘impartial 
decisionmaker.' I find no such require- 
ment anywnere in the statute or the regula- 
tions. Nor do I be’ieve that due process 
so mandates at the preremoval stage. In 
my view, the relevant fict is that an 
impartial decisionmaker is provided at the 
post-removal hearing where the employee's 
claims are finally resolved." 40 L. Ed. 
ed, Ad. 


Justice Brennan and Douglas concluded that in order for the 

full trial-type evidentiary hearing to be constitutionally 

meaningful it must be held before a hearing officer who is 
»pendent and unbiased". Td. at 79. Education Law 

§3020-a, even as amended by the rules and regulations 

fails to provide any impartial decision-making process: 

The hearing panel may in some ways be considered impartial 


(although the makeup of the panel itself necessitates bias 


or at least a predisposition toward the position taken by 
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the school district or charged teacher).* Even if the hearing 
panel were an unbiased and impartial body, its conclusions 
are not binding upon the board of education and therefore 
that impartial body is in no way a decision-making body. By 
contrast, the decision-making body--the board of education, 
is in no way impartial. It is the very body which in many 
instances initiates the charges themselves and in all instances 
reviews data and documentation in an ex parte matter in 
order to determine probable cause. Despite the protestations 
to the three-judge court on the part of the attorney for the 
school board that he would not participate in the Board's 
od final decision, the fact is that a law partner of that 
attorney did prosecute the charges of the hearing. It must 
also be presumed that a member or partner in the same firm 
was present and participated in the deliberations of the 
board of education as school board attorney. This court is 
urged to consider all of this and conclude tnat in fact 
there is a multiplicity of roles played by both the school 
»yoard and by the board's attorney, and that such multi- 
plicity of roles does rise to the level of a due process 
violation in light of Arnett. 
¥ The procedure followed for choosing panel members requires 
each of the adversary parties to select a panelist from 


among educators whose names are submitted by school board 
related organizations and teacher associations. 


ea 


VAGUENESS 


In Arnett v. Kennedy, the court was requested to decide 
the vagueness of a provision of the Lloyd-LaFolle:te Act and 
the rules and regulations upon which charges were brought 
and prosecuted against Mr. Kennedy. The court based upon the 
existence of regulations explaining the statute found it not 
to be vague. However, rules and regulations defining, 
Outlining and describing charges which may be brought against 
a federal employee are vastly more detailed and refined then 
those found in New York Education Law §§ 3012 and 3020-a. 
While in the federal structure, the Statutory grounds for 
dismissal are amplified and analyzed clearly and carefully 
in the rules and regulations, there are absolutely no rules 
and regulations whatsoever which in any way clarify, define 
or describe the vague generalities which constitute "cause" 
for dismissal of tenure teachers in New York. The federal 


district court is urged to reanalyze the g-sounds for dismissal 


under the s..te statutes in light of the Arnett decision. 


Iceman inten eeemateeee eren dteenniee ee ee 


POINT IT 


THE TENURE HEARING PROCEDURE HAS NOT 
AFFORDED PLAINTIFF DUE PROCESS. c= 


The three-judge federal panel wnich decided the Kinsella 
case (378 F. Supp. 54) was very clear in its reasoning 
leading to the conclusion that New York Education Law 
§3020-a was unconstitutional. The court found that the 
Statute did not require the board of education decision to 
be based upon the hearing record and evidence. Thus, the 
board was not precluded from relying on ex parte data in 
addition to (cr to the exclusion of) the record adduced at 
the panel hearing. As a consequence, the Kinsella court noted: 


"Not only does the procedure outlined above 
fail to insure that the school board's 
decision will be based on evidence elicited 
at the hearing, it provides no safeguard 
against the school board's basing that 
decision on ex parte evidence. Furthermore, 
the problem is exacerbated by the fact that 
the schoo oard is not required to render 
a written decision setting forth its reason- 
ing and the factual basis for its decision. 
The situation is analogous to that Faced 

by the Supreme Court in Goldberg v. Kelly, 
397 U.S. 294, 96S. Ce. 2011, 235 &. g4.. 2d 
287 (1970) involving the termination of 
welfare benefits. The standards set forth 
in_that decision are applicable here: 


'{T]he decisionmaker's conclusion 
...Must rest solely on the legal 
rules and on evidence adduced at 

the hearing. (Citations omitted. ) 

To demonstrate compliance with this 
elementary requirement, the decision- 
maker should state the reasons for 
his determination and indicate the 
evidence he relied on....' (Citations 
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mitted.) Id. at 271." Kinsella, 
378 F. Supp., 60. [Emphasis added, ] 


Subsequent to the date wh-- the Kinsella decision was 


rendered, the Commissioner of Education amended the rules 
and regulations in an attempt to rehabilitate the unconstitu- 
tional statute (Education Law §3020-a). (The question cf 
whether the rules and regulations were properly promulgated 
and satisfy the conditions ~mposed by this court in order to 
rehabilitate the statute are ecwnred in plaintiff's brief 
based upon the affidavit of Bernard F. Ashe, Esq., and 
denominated "Motion "I".) The hearing procedure was reactivated 
and continued to conclusion. A panel report was issued and 
the defendant board of education rendered its ultimate Ww 
determination. A review of the events of the past ten 
month: and a review of the documents generated as a result 
of the tenure hearing »roceeding, indicates clearly that the 
worst fears contemplated by tlie Kinsella court and likewise 
the worst fears of the plaintiff have come to pass. Due 
process has been ignored by the defendants even after they 
have had the benefit of the new rules and regulations, and 
considered opinion of the Kinsella court. 

The original charges (annexed to this brief as appendix 
A) up) which the defendant board of education found probable 
cause, contained five enumerated specifications. The panel 


convened znd heard testimony covering over 700 pages of 


transcript on four separate hearing dates. Yet despite all 
of the testimony and evidence which passed before the panel, 
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the report rendered by the panel is sadly lacking in useable 


information. That panel report (annexed to the moving 
papers as Exhibit C) consists of three typewritten pages. 
All but the first paragraph of the panel report deals with 
penaltie: end alternative penalties. The first paragraph 
reveals no specific response to any of the five specifications 
in the charges lodged against Mr. Kinsella. There is no 
mention of the hearing panel's consideration or disp-* “tion 
of the Audrey Brooks incident of April 30, i9/0, or any 
element of the specification dealing ...th that incident. 
The same holds true for the Donald Gullo sp .ification. The 
panel report is cumpletely silent as to the recommendation 
reached with respect to "use of excessive physical force" as 
that term is used in the fourth enumerated specification of 
the charges. The report fails to indicate the hearing 
panel's recommendation with respect to the allegation of 
insubordination contained in the fourth enumerated specifica- 
tion. The fifth specification of the charges--an umbrella 
intended to encompass all of the charges and concluding that 
as a totality the charges demonstrate incompetency--is 
also wholly ignored in tne hearing panel report. 

The only recital in the hearing panel repoit bearing a 
direct relationshi; to the specifications contained in 
the charges, is a statement that the evidence indicates Mr. 
Kinsella's behavior on one or more unspecified occasion was 


"unbecoming a teacher". Yet even in this lone instance, the 
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specification in the charges seemingly accused Mr. Kinsella 
of incompetence and not conduct unbecoming a teacher. (See 
Specification No. 5 of Affidavit A.) 

In its decision, the Kinsella court indicated clearly 
its reasons for holding Education Law §3020-a unconstitutional. 
Since the Kinsella court's determination requires the board 
decision to be based upon the record, it is reasonable to 
presume that the hearing panel's report must also be based 
upon the record. In addition, it is also logical to presume 
that the hearing panel report must be held to the same 
standards as the ultimate board of education determination. 
Yet as shown above the hearing panel report is sadly lacking. 
The board determination is also deficient as will be demon- 
strated below. 

The Kinsella court requires that the written decision 
must be based upon the evidence and must elaborate the 
reasons and factual basis for the decision The reference 
to Goldberg v. Kelly, supra, is most important. The Supreme 
Court interprets an appropriate written decision as being a 
demonstration of compliance with the due process requirements 
of the Constitution. The failure to state reasons and the 
omission of an explanation as to evidence relied upon must 
indicate a demonstration of non-compliance with due process. 
Consequently it appears that the spirit and intent of the 


judgement of the Kinsella court has been ignored in the 


hearing panel report. 
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There is no indication that the determination rendered 
by the defendant Board of Education is any more compliant 
with the Kinsella decision. After the bare statement in the 


Board of Education determination indicating that the members 


had individually read the transcript and examined the exhibits, 


the Board goes on to "rubber stamp" its own probable cause 
determination. Yet, the defendant Board of Education fails 
to go so far as “uplicating its prior effort word for word. 
The defendant Board of Education determination (appended to 
the Motion as Exhibit "D") is devoid of the requirements for 
a written decision as set forth in the Kinsella decision. 
The purpose of the lengthy hearing was to give the Board 
sufficient data upon which it could rende. an appropriate 
determination. Yet the only information which relates to 
the hearing at all are certain names, dates, and the minimal 
number of facts followed by a bare conclusion related to 
each of three alleged incidents. Once again, the Kinsella 


requirements are ignored. There is no indication that the 


hearing panel report was in any way determinative or influential 


upon the Board of Education. The Kinsella court noted that 
the procedures under Education Law 3020-a fail to "insure 
that the school board's decision will be based on evidence 
solicited .: the hearing, .. ." (378 F. Supp., 60). There 
is no assurance in the written Board of Education determina- 
tion that it did not rely upon ex arte evidence, or that it 


relied wholly and solely upon the evidence adduced at the 
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hearing. Moreover, as the court noted, the statute as 
interpreted in LeTarte vs. Board of Education, 65 Misc. 2d 
147, 316 N.Y.S. 2d 781 (1971) does not require the decision 
to be based upon the record developed before the hearing 
panel. The Board determination reaffirms the three-judge 
panel's conclusion concerning the statute because the board's 
determination ic wholly devoid of any relationship between 
the hearing panel's report and the final binding determina- 
tion 

The Board >f Education's determination wholly fails to 
relate the Board's bare conclusions to any part of either 


the transcript or the evidence. The decision does not link 


the conclusions reached to any part of the record. The 
failure to show any direct relationship between the hearing 
process and the decision process was a statutory defect 

found by the Kinsella court to be an irregularity of Con- 
stitutional proportions. ‘The statute does not require that 
the School Board's decision be based upon the record developed 


before the hearing panel." (Kinsella vs. Board of Education, 


supra, 59.) This constitution:1 irregularity still remains. 
There is no demonstration whatsoever in the written deter- 
mination showing that the defendant Board of Education in 
any way based its conclusions upon the record developed 
before the hearing panel. A review of the panel report and 


the ultimate Board determination leaves the reader with the Ed 


a) or 


impression that the defendant Board of Education did not 
have che privilege of reading or understanding the decision 
rendered by the Kinsella court or the injunction which 
flowed from that decision. The determination could have 


been prepared in the absence of the record! The panel 


report and the ultimate Board of Education decision bare 
no resemblance to one another either in conclusions stated 
or penalty imposed. 

The Kinsella court was concerned that a reviewing tri- 
bunal would have no record upon which it could render a re- 
view and ther sore such 4 review would be “illusory”. It is 

& submitted that the defendant Board of Education rendered a 
decision which is so transparent as to make review in this 
case illusory. In United States vs. Merz, 376 U.S. 192, ll 
L.Ed 2d 629, 84 S.Ct. 639 (1964), a case specifically and 
directly relied upon by the Kinsella court, the Supreme Court 
stated: 
"“Conclusory findings are alone not sufficient 


for the commission's findings shall be accepted 
by the court ‘unless clearly erroneous’; and 


conclusory findings as made in these cases are 
normally not reviewable by that Standard, even 
when the District Court reads the record, for 
it will have no way OL knowing What path the 
the maze or con- 


commissioners took throu 
Flicting evidence. See finited States v. Lewis, 
308 F 74 453, 458. (Emphasis added.) 


[The Court found no great burden being imposed upon laymen 


who are asked to document clearly these decisions: 
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“The commissioners need not make detailed find- 
ings such as judges do who try a case without 

a jury. Commissioners, we assume, will normally 
be laymen, inexperienced in the law. But laymen 
can be instructed to reveal the reasoning they 
use in deciding on a particular ward, what 
standard they try to follow, wi.ich line of testi- 
mony they adopt, what measure of severance 
damages they use, and so on. We do not say that 
every contested issue raised on the record before 
the commission must be resolved by a separate 
finding of fact. We do not say that there must 
be an array of findings of subsidiary facts to 
demonstrate that the ultimate finding of value 

is soundly and legally hased. The path followed 
by the commissioners in reaching the amount of 


the award can, however, be distinct marked. 
Such a requirement is within the competence of 
laymen; an aymen, Like judges, Tt ive more 
careful consideration to the problem 6: the ry 
are required to state not only the end result 


of their inquiry, but the process by which 
they Seached ss.” ie S306 35 (Emphas added. ) 


The Board of Education decision contains only conclusions. 


Although the Board of Educa*ion is composed of laymen, the 
Supreme Coyrt has indicated thac the rendering of a decision 
as outlined in the Merz case and in the Kinsella case is 
within che competence of laymen. Finally, the Supreme Court 
well understood that the necessity to render a written 
decision would engender careful and considered analysis of 
the issues. The paucity of information contained in the 
Board of Education decision indicates a serious lack of con- 
sideration and perhaps none at all on the part of the 
ultimate decision-makers. 

Despite a long and well documented court action, and 


despite a detailed and clearly defined decision by a three- 


judge federal panel, and further, despite procedures implemented 


280. 


by the Department of Education, this defendant Board of 
Educatior. ns ‘lly failed to make any showing that it 
underscood or hveded the principle's confirmed by the court 
in the Kinsella decision. Based upon the events which have 
transpired curing the past several months, this court must, 
based upon the Kinsella decision as reinforced and expanded 


in the Arnett decision, declare null and vei i the decision £* % 


of defendant Board of Education. As a result, Mr. Kinsella 
must be returned to his employment with full back pay and 
with the same status that he had prior to the commencement 


of charges against him. 


Dated: December 6, 1974 Respectfully submitted, 


Bernard F. Ashe, Esq. 
James R. Sandner, Esq. 
Attorneys for Plaintiff 
80 Wolf Road 

Albany, New Zork 12205 
Tel. No. (518) 459-5400 


Ira Paul Rubtchinsky, Esq. 
Of Counsel 
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AFPENDIX A ANNEXED TO PETITIONER'S 
MEMORANDUM IN C!'7PORT OF MOTION II 


CENTRAL SCHOOL DISTRICT NO, 7 


STATEMENT OF CHARGES AGAINS' 
DONALD M. KINSELLA 


At an executive session of the Board of Education of Central School District 
No 7 of the Towns of Amherst and Tonawanda, County of Erie, State of 
New York, held March 5, 1973 at the Sweet Home Senior High School, 1901 
Swect Home Koed, Amherst, New York in said School District the following 
board members present: 


Dr. M. Duane Mongerson 
Dewey E. Ertell 
Dr. Harold L. Kall 
William P. O'Donnell 
Kenneth J. Rebman 

& Clifford J. Waterhouse 


The Board of Education considered charges preferred against Donald M. 


Kinsella by James M. Haught by letter dated March l, 1973, and by unanimous 


vote determined that probable cause exists that: 


1. on February 23, 1971, immediately following a 
basketball game which was a District sponsored 
athletic event and after a victory by the basketball 
team, students were taking down the nets from the 
basket rims in the gymnasium where the game was 
played. One of those students wa; Steven Ulmer, 
who was standing on the back and shoulders of 
another student, William Forbess. Mr. Kinsella 
grabbed Steven Ulmer by the hair and pulled him 
off the back and shoulders of the other student. 

Mr. Kinsella ther struck or grabbed Steven Ulmer 
on the face two or more times causing him to bleed 
from the mouth and nose and also causing bruises on 
his face. Mr. Kinsella admitted he "roughed up" 
the student. Although the event occurred in the 
wvening after the normal school hours, Mr. Kinsella 
was acting in an official capacity as chaperone, and 
ge wac being paid by the district for such services. 


2. on April 30, 1970 auring normal school hours Mr. 
Ki..oella while acting in his capacity as a teacher 
grabbed the hair of one Audrey Brooks, a student 
at the Senior High School with the result that she 
fell +5 the finor 283. 


on December 17, 1971, while teaching a regular gym 
class at the Senior High School, Mr. Kinsella pulled 
the hair of a student, Donald Gullo, slapped the 
student across the face, and threatened to "kick him 
in the balls." 


the action referred to in paragraph one constituted the 
use of excessive physical force or excessive corporal 
punishment in violation of Policy and Rules 5131-1 
adopted by the District on November 16, 1972, which 
Policy and Rules were communicated to Mr. Kinsella 
prior to such action. Accordingly, such action 
constituted "insubordination. "' 


the incidents in paragraph one, two,and three were 
part of a pattern of condu-t which indicates that Mr. 
Kinsella is not able to perform his duties as a teacher 
without the use of excessive physical force or excessive 
corporal punishment. That inability, together with 

the finding by the Board of Education and the finding of 
an impartial panel, empaneled pursuant to 302(a) of 

the Education Law, that Mr. Kinsella on February 9, 
1971, engaged in conduct unbecoming a teacher indicates 
that Mr. Kinsella is incompetent to serve as a teacher. 


(This Exhibit retyped from a duplicate of the original charges.) 
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BRIEF ON RFEHALF OF 
DEFENDANT BOARD OF EDUCATION 


S y AN 
2 \ —_———— 4 
IN THE UNITED STATES DISTRICT COURT ° Ae OE 
FOR THE WESTERN DISTRICT OF NEW YORK . . | ont ean ur 
a ee neers i Lon ¥ Us 
t Sk te <a Scalers 
DONALD M. KINSELLA, 
Flaintiff, 
-against- CIVIL 1973-187 
BOARD OF EDUCATION OF CENTRAL SCHOOL 
DISTSICT 30. 7 OF THE TOS OF AIWESST At 
TOMA sats Dek SOT COC. + anc 


- Weel eT e Oe 
EWALD 8B. NYOQUIST, Commissioner of 


Education of the State of New York, 


Defendants. 


Senn an Tavermnn ncn een 


BRIEF ON BEHALF OF SWEET HOME CENTRAL 
SCHOOL (BOARD OF EDUCATION OF CENTRAL 
SCHOOL DISTRICT NO. 7) ON PLAINTIFF'S 
- MOTION FOR SUPPLEMENTARY RELIEF 


The plaintiff, by notice of motion dated November 22, 
1974, and upen the affidavit of Donald M. Kinsella dated Novem- 
ber 25, 1974, has moved this court for supplementary relief 
claiming non-compliance by th ‘School Board with the order of this 
19, 1974, and requests that the determination 


. tex 
~ 


5, 1974 tinéing the plaintifet, Donald 


Yinsella,cuilty as charaed ané Gischarging him, be vacated ana the 
plaintiff, Donald M. Kinsella, be reinstated to his prior teaching 
appointment in said school cistrict. 

| The issues before this court are whether or not the 
regu ations promulgated by the Commissioner of Education of the 


State of New York subsequent to this court's order were properly 


adopted procedurally ana whether or not they implement the 
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directives of this court's order. These issues will be treated 
in the brief cf the Attorney General of the State of New York. 
There is also the further issue of whether this court has juris- 
diction to hear this motion, plaintiff's counsel having conceded 
on Oral argument that plaintiff has not availed himself of the 
remedies available in the courts of the State of New York, 
namely, an Article 78 proceeding against the School Board and/or 
an appeal to the Commissioner of Education. This issue will also 
be treated in the brief of the Attorney General. This brief on 
behalf of the School Board will concern itself only with the 
issue of whether or not the Board followed the regulations as 
adopted by the Commissioner subsequent to this court's order - 
(Exhibit B) and whether or not the plaintiff, Donald M. Kinsella, 
was afforded due process in the proceedings leading to his dis- 
missal. The Board contends that the order of this court dated 
Februir 19, 1974 was complied witn in all respects. This court 
held therein that due process would be denied Donald M. Kinsella 


unless first, the Board based its decision on matters revealed 


fel 


in the transcript of the hearine before the pane] onlv, and 
second, the Board render a written decision citing therein 
reasons for the decision based on matters contained in the record. 
The regulations adopted February 28, 1974 which were followed by 


the Board provide the two safeguards ordered by this court. 


On March 13, 1974 notice of rescheduling of the 


teacher tenure hearing of Donald M. Kinsella was mailed by A 
Hearing Officer William P. Bellas to Mr. Kinsella and his attorney, 
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Mr. Sandner. A hearing before a three-member panel was held 

, 
on April 18, May 6, May 10 and May 39, 1974. Mr. Kinsella was 
present and accompanied and represented by counsel. Stenographic 
transcript of the hearing was m 


ade. The panel issued its 

report dated June 21, 1974 with a copy being mailed to 

Mr. Kinsella and his counsel. The Boar: rendered its written 
decision July 25, 1974 with copy to Mr. Kinse 1 and his counsel. 
Said decision states that the Board read the transcript of the 
hearing in this matter and examined exhibits placed in evidence. 
The Boari thereafter makes chen findings of fact, that on three 
separate occasions the plaintiff, Donald M. Kinsella,physically 
assaulted three different students at Sweet’ Home Central School. 
Plainti:_'s counsel apparently argues that the Board learned of 
these three assaults from some source other than the transcript 
of the hearing before the panel. This is ridiculous. It seems 
abundantly clear from the written decision of the Board datec 
July 25, 1974 that the transcript of the hearing which the 

Board read revealed three separate incidents of excessive physical 
force used by Mr. Kinsella uvon students, and based upon those 
findings the Board discharged Mr. Kinsella. 

Plaintiff's counsel argues that neither the plain- 
t:©£ nor his counsel was invited to present legal arguments to 
the Board before their decision was rendered. There is no re- 
quirement in the regulations of the Commissioner that anv —uch 
legal arg’ nts be made and secondly, this court did not order 


that such leyal arguments be heard. 


1 


Plaintiff's counsel further argues that the written 


report of the hearing penel does not summarize the evidence. 


This is compietely irrelevant because the Board in its written 


decision specifically refers to the three incidents which give 


rise to its decision. { 


Pleintifr's counsel further argues that the Board 


must have considered certain ex parte matters outside the trans- 


cript when rendering its decision. There is absolutely no 


evidence that any ex ».rte matters were considered and the 


ifica refe-s to the record and three incidGents 


in that record. 


Plaintiff's counsel further argues that the Gecisi 
»ference to the pace of the transcript 


were revealed. TI am advised 


62] 


which the three assaults of stucent 


by ccunsel for the School Board that this transcript is 700 pages 


4 
4 
¥ 
+ 
& 
t 


lona and I respectiull. sugcest that plaintiff's counsel, like 


any other trial or a} _late lawyer, can read the record for 
himself. 
Plaintiff's counsel further insists, as he did upon 


oral argument prior to this court's decision of Pebruary 19, 1974, 


. 


that the attorney for the School Board, Thomas David, participatec 
in the deliberations of the Board prior to rendering their deca- 


sion of July 25, 1974. The affidavit of Thomas David submitted 


upon this motion clearly states that he at no time participa’ 2d 


La 


in any deliberations of the School Board regarding Mr. Cnselia-@ 


As special counsel for the Boare of Education of 


Central School Dist:ict No. 7, we submit that Mr. Kinsella has 
been ably represented by counsel every step of the way in this 
proceeding and that all his constitutional rights have been 

fully and adequately protected and that he has had all the due 


process and more that any one man is entitled to. 


Resvectfully submitted, 


HLIN, DAMON, MOREY, SAWYER & MCOT 
ounsel to Boaré of Education ¢ 

1 School District No. 7 
ce and Post Office Address 
Liberty Yank Buildine 
10, New «ork 14202 
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LETTER BRIEF ON BEHALF 
NYQUIST 


STATE OF NEW YORK 


DEPARTMENT OF LAW 
STATE OFFICE BUILDING 
65 COURT STREET MICHAEL G WOLFGANG 
BUFFALO 14202 ASSISTANT ATTORNEY GENERAL 
im CHARGE 


842-4385 


Louis J LerKxowiTz 
ATTORNEY GENERAL 


Telephone: 9% 


FILED 
JAN 201975 | 


Hon. John T. Curtin are es M 

Chief Judge IAUN K, ADAMS, Clr’: 

United St "es District Court as 
States Court House 


Chambers ; United ot 


68 Court Street 
New YorxK 1L420< 
Re: DONALD M. KINSELLA v- Board of Education of 

Central School District No. 7 of the Towns 
of Amherst and Tonawanda, Erie County and ae 

Ewald B. Nyquist, Commissioner of Education 

of the State of New York 


_CIV-73-187, uspc, WDNY 


Please consider this a letter prief in the above- 
entitled matter. 
and obtained Yoclaratory 


urt which held the 


Plaintiff previously sought 
and injunctive relief from 4 Three-Judge Co 
enforcement of §3020-4 to oe 


Education Law 
the absence of additional specified regulations. 


ay a ar eo, ¢ 
unconstitutione Y 


Those regulations, 8 N.Y.C.R.R. Chapter Ir §82.11 
Part 82, have beer promulgated and plaintiff now challenges the 
n their promulgation. 


procedure used i 
If federal jurisdiction is present, it can be exercised 
to 28 U.S.C. §2281. Zemel 


e-Judge Court pursuant 
1 (1965). Plaintiff seeks 
regulation. 


however, may dismiss this on 


A district court juages 
grounds that 4t fails to raise a substantial 
4 


only by 4 Thre 
v. Rusk, 391 U.S. the enjoining of 
the enrorcement of a statewide 


motion un the 
foaAaare: —" ry ¢ — 17,4 et Pho lanl —+onnr wa + 
L¢ ieral qué stion anda tnat plaintiti Ss lack standing to sue. 
- 4] 23 San Wov oe a ee - ay ee 270 1S 772 
pon ¥ . e LiGuUuve \ YH. ¥e mp s €ln4nis {UU Uevoe. 4:3 
‘ . i - &. ys ‘ks 


jlewiad 
ey . a . 5 . a4 wr 
(per ¢ uriam). 
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Hon. John T. Curtin (2) January i7 1975 
/ > 


Plaintiff complains only that the regulations were 
promulgated in excess of the authority of defendant Nyquist. 
In no manner coes plaintiff suggest that the regulations on 
their face either violates the Constitution or the order of 
the Three-Judge Court, as indeed they do not. 


Plaintiff does not allege that he has been prejudiced 
in any manner as a result of the procedure followed in tne 
promulgation of the regulation, nor does he allege that any 
federally protected right has been violated. 


Plaintiff therefore lacks standing to complain of 
the procedures used in promulgating the regulation in quest‘ on. 
Massachusetts v. Mellon, 262 U.S. 477; Ex Parte Levitt, 302 U.S. 
633; Tennessee Electric Power Co. V- Tennessee Valle Authority, 
306 U.S. 115. 


Since no federally protected right is involved in the 
promulgation of the regulation, this Court is without subject 
matter jurisdiction in the first instance. 


The appropriate forum for plaintiff to challenge the 
state procedure for the promulgation of regulations, is the 
state court. 


In fact the attorneys for plaintiff have already done 
so in the Matter of Hodgkins v. Central Schoo] District No. 9; 
78 Misc. 2d 91 (April 1974). The Supreme Court of New York, 
Broome County (FISCHER, J.), héld that the regulations in 
question were promulgated in full complaince with New York Law. 
Plaintiff has filed a notice of appeal but has chosen not to 
perfect that appeal as of this date. 


Plaintiff urges that this Court has continuing juris- 
diction pursuant to 28 U.S.C. §2202. ‘ 

The above statute, however, merely gives a court 
continuing jurisdiction to grant injunctive relief foilowing the 
granting of declaratory relief pursuant to 28 U.S.C. §2201. In 
the case at bar, injunctive relief was granted by the Three- 
Judge Court. Therefore, 28 U.S.C. §2202 does not apply in the 
case at Dar. 


The statute relied upon by plaintiff has been repeatedly 
held not to confer jurisdiction upon a4 court where jurisdiction 


would not otherwise have been present. Fifth Ave. Peace Parade 
vy. Hoover, 327 F. Supp. 238 (D.C.N.Y. 1971); Jarrett v. Resor, 
56 F. 24/213 (9th Cir. 1970); U.S. v. Smith, 393 F. 2d 318 
(5th Cir. 1965). 
The provisions of 28 U.S.C. §2202 do not confer 
an 291. 
9 : 4 


Hon. John T. Curtin (3) January . ee 
jurisdiction upon 4 court where original ‘urisdiction would 
not have been present. 

For the above reasons, defendant Nyquist respectfully 
requests that this Court enter an order denying the motion in 
all respects 

Very truly yours, 
LOUIS J. LEFKOW 
Attorney Generay 
By: - / 
‘my ' 
Douglas S- Cream 
Assistant Attorney General 
DSC/kmj 
cc: Emanuel Tabachnick, Esq- 
i 
James S. McAskill, Esq. 
Thomas L. David, &sSq- 
beige y \c (Y 
psi? SW 
_ ©, 1975) 
~% 
OFFICE OF GENERAL COUNSEL 
nyYsUuT 
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CIV-1973-187 
BOARD OF EDUCATION OF CENTRAL SCHOOL 
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REPLY MEMORANDUM OF LAW ON 
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OF HIS MOTION> FOR SUPPLEMENTARY RELIEF 


— 


Bernard F. Ashe 
Attorney for Plaintiff 
Office and P.O. Address 
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Ira Paul Rubtchinsky 
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IN THE 


UNITED STATES DISTRICT COURT 
FOR «HE 


WSTERN DISTRICT OF NEW YORK 


es 


DONALD M. KINSELLA, 
Plaintiff, 


-against- 
CIV-1973-187 
BOARD OF EDUCATION OF CENTRAI SCHOOL 
DISTRICT NO. 7 OF THE TOWNS OF AMHERST 
AND TONAWANDA, ERIE COUNTY AND EWALD 
B. NYQUIST, COMMISSIONER OF EDUCATION 
OF THE STATE OF NEW YORK, 


Defendants. 


REPLY MEMORANDUM OF LAW ON 
BEHALF OF THE PLAINTIFF IN SUPPORT 
OF HIS MOTIONS FOR SUPPLEMENTARY RELIEF 


Preliminary Statement 


Plaintiff has brought two separate motions before this 
court. Motion I explores the state action taken against 
Mr. Kinsella subsequent to the time when the three-judge 
federal panel of this court rendered its decision during 
February, 1974. The foundation upon which plaintiff requests 


relief is contained in the factual pattern which relates 


to the adoption of the rules and regulations by the 


Commissioner of Education. It is urged that the adoption of 
the regulations was not accomplished in accordance with the 
laws of the State ot New York and thus did not comply with 
spirit and meaning of the thy» -judge federal panel's 
gec. sion or the permanent injunction which that decision im- 


OS< As a result, all action taken since the decision has 


ae | 


been rendered should be declared void and of no effect since 
such accion violates the mandate of the three-iudge panel. 
With respect to the hearing procedure undertaken against 
Mr. Kinsella, the court is requested to review the action of 
the defendant board of education. These actions include gross 
deficiencies in procedural due process as outlined by the 
courts. By acting as it did, the board of education defeated 
the spirit and intent of the three-judge federal panel's 
determination: There is no proof that the board decision is 
based exclusively upon the evidence which was placed before 
the tenure hearing panel; there is no proper summarization 
of evidence or other bases in the record (which was in excess 
of 700 pages) upon which a proper or adequate appeal to 
another tribunal could be founded; tae board is not an inpartial 
decision maker; the affidavit by the Board's attorney does 
not foreclose ex parte communications with Board members nor 
does it preclude input into the final decision itself (see 
paragraph 4 of David affidavit) among other procedural defects. 
The responses of the defendants attack the petition by 


claiming. 
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1. The failure to exhaust state remedies, 

2. The lack of subject matter jurisdiction. 

In addition, the defendant board asserts that there was 
regularity and compliance in the tenure hearing procedure. 

In this reply memorandum of law, plaintiff will discuss 
three areas upon which the defendants rely to attack those 
motions for supplementary relief. Point I will discuss the 
exhaustion of state remedies. Point ZI will review jurisdic- 
tion over the subject matter, and Point III will be concerned 
with the regularity or irregularity of compliance with the 


procedures of the tenure hearing statute. 


297 


POINT L 


NO EXHAUSTION OF STATE 
REMEDIES IS REQUIRED IN 
THIS CASE. 


Both defendants argue that there is no direct constitutional 
attack on the rules and regulations promulgated for the 
Commissioner of Education with respect to the constitutional 
sufficiency of those rules and regulations, and, therefore, 
plaintiff should not ve in this court. Plaintiff respords 
by stating that primary reliance is placed upon the federal 
statute which allows him to once again return to federal 
court in order to obtain such rei:ief as is necessary to 
effectuate the decision of the federal court. (See, for 
example, the Court's discussion of pendent jurisdiction 
Hogans v. Lavine (1974), 415 U.S. 528, 545.) The avoidance 
of unnecessary duplication of legal action with attendant 
time consumption and expense both on the part of the courts 
and the individual litigant should be a paramount factor in 
this court's decision as to whether it will entertain plaintiff's 
request. No prejudice has been shown by defendants who 
presumably would have to prepare the same defenses if action 
were brought in state courts. 

Jurisdiction was implicitly retained by the federal 
court because the injunction states that it remains in full 
force and effect until such time as appropriate legislative 


or administrative action was taken. It also must be presumed 
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that the three-judge federal panel anticipated legal and 
valid state action to be taken to remedy the defects found 
by the federal panel. ‘he failure to take legal and proper 
action must « so be considered a direct violation of the 
federal pat 's injunction. To 20 otherwise, would be to 
imply that the federal panel was p-anting permission to the 
state agency to promulgate regulation without proper authority 
to do so. Thus, in order to make a determination as to 
whether there has been complaince with the injunction, the 
court must also determine if appropriate and legal state 
action has been taken in accordance with the terms and 

& conditions of the injunction. 

Mr. Kinsella originally came into this court seeking 
relief from an unconstitutional statute. At that time this 
court expressly stated that exhaustion of state remedies 
would be unnecessary under federal court doctrine. It 
should not be necessary at this time to exhaust state 
remedies when plaintiff comes into this court stating that 
subsequent unlawful state action has been taken which has 
the ultimate effect of continuing the same denial of constitu- 
tional rights as originally complained of. If this court 
finds that no lawful state action has been taken pursuant to 
its order, the court must find that denial of constitutional 
rights ‘continues. 

The reason plaintiff returned to this court is to get 
this court's judgment as to Mr. Kinsella's constitutional rights 


. 
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based on an amended factual pattern which has been caused 
exclusively by this court's prior decision. To require Mr. 
Kinsella to go into state court and litigate the question of 
the authority of the Commissioner of Education to promulgate 
ri’ $ and regulations (in effect, obtaining some form of 
intermediate relief) rather than returning to this court and 
obtaining swift, sure, and ultimate relief, is to require 
needless duplicative effort. In any event, the time to go 
into State court or to appeal to the commissioner has now 
expired. CPLR Article 2; 8 N.Y.C.R.R. §275.16. 

In civil rights cases, there is no complusion to utilize 
state courts to decide intermediate questions yet leaving 
the ultimate issues for a federal forum. Such a process is 
wasteful, duplicative and unnecessary. (See Carr v. Thompson 
(W.D.N.Y., 1974) 384 F. Supp. 544. In Drexler v. Southwest 
DuBois School Corporation (7th Cir., 1974) 504 F. 2d 836, 
the court stated: 


"But, given the broad and generalized 
nature of the concept of arbitrary govern- 
mental action, it is possible that in many 
section 1983 actions the alleged constitu- 
tional deprivations might be found to be 

a violation of state law if only a plain- 
tiff would present the claim to a state 
court. Some small amount of federal- 
state friction might be eliminated by 

such a requirement. However, if elimina- 
tion of federal-state friction were the 
only criterion, a plaintiff should also 

be required to submit his federal comsti- 
-ytional claim to the state courts in the 
first instance. Indeed, in this case one 
of the constitutional issues raised is 

the question of arbitrary and capricious 


action. We find that ordering plaintiff 
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Nance 


to litigate the question of “arbitrary 
action" in the state courts before either 
of these constitutional issues will be 
considered is, in effect, requiring him 
to first litigate the ‘same claim" in 


the state courts. Such exhaustion is 
not necessary in a section 1983 action." 
(ie: 839.) 


The ultimate claim in Mr. Kinsella's case is not that 
the rules and regulations were improperly promulgated but 
that in the promulgation of such rules aud regulations by 
the defendant Commissioner of Education and the Board of 
Regents, pursuant to order of this court, there has been a 
continuation of an illegal state action which deprives the 
plaintiff of his rights. That is the only claim that should 
be litigated. It is absurd to sssert that although 2 federal 
court has the equity power to issue an injunction that it 
lacks equity power to enforce that injunction, where as 
here, plaintiff comes into this court seeking the further 


relief with respect to the injunction already issued. 
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POINT Il 


LACK OF JURISDICTION 
OVER THE SUBJECT MATTER. 


It is plaintiff's contention that the lack of jurisdiction 


claim is fully met in the plaintiff's memorandum of law accom- 


panying Motion I. The argument of 


that the promulgation of rules and regulations is not within 


this court's jurisdiction is the result of an exercise in false 


logic. This federal court has the jurisdiction to determine 


issues extending both to federal and other questions where 


federal jurisdiction is found. Sterling v. Constantin 
(1932) 287 U.S. 387, 393-394. 
All of the arguments interposed by the defendants here 


with respect to jurisdiction may have validity, but_only in a 


arties come into the court for the first time: 


situation where p 
> 


The court has already indicated in its prior decisions in 


this case that there is federal jurisdiction to scrutinize 


state stat .es, rules, and regulations in this matter. 


Thus, this court must treat the instant application as if the 


injunction granted by the court had a phrase concerning ‘'con- 
tinuing jurisdiction" incorporated within it. By doing so, 


the same jurisdictional principles attach here as they did 
to the original action, and this court must decide the 
issues presented before it. 

Plaintiff states that there has been no valid state 


action to remedy the defects found by the three-judge panel 


- 6- 302. 


the Commissioner of Education 


in Education Law §3020-a. Having said only that, the plaintiff 
has once again placed before the court all the issues he 
originally placed before the court. The defendant must now 
come forward and indicate how their lawful actions have com- 
plied with the three-judge panel decision. It is submitted 
that they cannot do so because there is an improper exercise 

of state power and, therefore, the injunction remains in 

full force and effect. 

In Sterling v. Constantin, supra, a case with great 
similarity to the instant case, the Governor of Texas had 
imposed certain oil well restrictions upon the plaintiffs and 
had enforced them by martial law. The federal courts, 
presented initially with a due process question (deprivation 
of property), found jurisdiction to consider factual issues: 

"Having thus found the facts, the District 
Court, maintaining its jurisdiction, examined 
the provisions of the Constitution and stat- 
utes of the state to ascertain whether they 
had conferred upon the Governor the power 
he had assumed to exercise. The court con- 
cluded that not only was no such affirmative 
authority conferred, but that. express pro- 
visions of the Constitution withheld such 
power...." Id. p. 392. 
Although the Supreme Court did not find it necessary to 
decide the case on the issue of validity of the actions 
taken by the Governor, it did note: 
"As the validity of provisions of ile state 
Constitution and statutes, if they could be 
deemed to authorize the action of the Gov- 
ernor, was challenged, the application for 


injunction was properly heard by three 
judges. Stratton v. St. Louis Southwestern 
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R. Co., 282 U.S. 10, 
135. The jurisdiction 
Court so constituted, 

upon appeal, 


51 S. 


and of 


Ct. &, 
of the District 


75 L. Ed. 


this Court 


extends to every question 


involved, whether of state or federal law, 
and enables the court to rest its judgment 
on the decision of such of the questions 
as in its opinion effectively dispose of 


the case. Siler v. 
R. Co., 213 U.S. OF fie 
53 L. Ed. 


191, 


The term 


of legality of state action when, 


Louisville 
29 S. 
753....[other cases cited] ." 
"every question involved' 


as in this case, 


& Nashville 
ey: 451, 
Id. 


393-394. 


includes the question 


the 


invalidity of the state action has an adverse effect on Mr. 


Kinsella's rights. 
As the Court noted 


Constantin, supra: 


in a similar respect in Sterling v- 


"Complainants had a constitutional right 
to resort to the federal court to have 
the validity of the commission's orders 


judicially determined. 
exigency which justified the 
attempting to enforce 


There was no 


Governor in 


by executive or 


military order the restriction which the 


District Judge had restrained 


proper judicial inquiry. If 
that the 


pending 
it be assumed 


Governor was entitled to declare 


a state of insurrection and to brin 


military force to the aid of 
the proper use of that power 


& 
civil authority, 
in the in- 


stance was to maintain the federal court 


in the exercise Gf its jurisdiction, 
not to attempt to override it; 


making its process effective 

nullify it, to remove, 

obstructions to the exercise 

complainants of their rights 
declared." Id., P- 404. 

The defendants 

of the plaintiff as judicially declare 


obfuscated or othervise obstructed or 


» 10 - 


and 
to aid in 
and not to 


and not to create, 


by the 
as judicially 


here also had a duty to see tuat the rights 


d by this Court not be 


confused. 
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POINT IIL 


PROCEDURES FOLLOWED IN CONNECTION WITH 
THIS MATTER STILL FAIL TO COMPLY WITH 
DUE PROCESS. 


—_————— 


The three-judge federal panel found that the procedures 
under the Education Law were lacking and did not comply with 
due process. The specific defects found by the court in- 
cluded the failure to have the board's decision based ex- 
clusively upon the hearing proceedings end the failure to 
aven have the hearing proceeding presented before the board 
of education. 

Mr. Kinsella was not given an oppoxtunity to present his 
case before the board of education but, instead, the presenta- 
tion was made before a hearing panel. The prior brie: in 
support of Mr. Kinsella (motion #2) indicates the failings 
and shortcomings of the procedures followed by the board and 


as adopted by the Commissioner of Education. in Buck v. Board 


of Education of the City of New York et al., (E.D.N.Y. 71-C-954, 
decided December 2, 1974), ___ iF. Supp. _, Judge Judd states: 


"Due process of law should extend not 
only to the hearing but to the decision. 
It is an unreal protection to deprive 

an employee of participation at the 
crucial point where the decision whether 
to fire or not to fire is made."' (Page 
Shed 


Plaintiff maintains that the record does not indicate 
at any point that the board of education based its determina- 
tion exclusively on the hearing transcript. Although (as 
i | ae 
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behalf of the board of 


ed in the brief submitted on 


not 
education) there is a recitation in the determination of the 


board of education that the members of the board read the 


hearing transcript, there is neither an affidavit nor other 
proof indicating that ae hearing transcript was the exclusive 
source used by the board in reaching its determination. In 


addition, the determination does not specifically indicate 


or relate its findings and their relationship to the charges 


brought or to the determination of the hearing panel. 


The question of multiplicity of roles, originally dis- 


missed by the three-judge federal panel, is raised once 


In the case King v. Caesar 


this court's determination. 


again for 
(D. Del. 1974) 380 F. Supp. 1112 


Rodney School District et Pee 


presented with an impartiality question, stated: 


the court, 


"The question before the Court, therefore, 
is not whether {the plaintiff] was en- 
titled to an impartial tribunal, but 

whether the Board so thoroughly investigated 
the facts of [his] case before the termina- 
tion hearing that it could not have con- 
ducted the impartial hearing to which [he] 


was entitled.'' Id. 118. 


urt that the intimate relationship 


It is submitted to this co 


that the Board had with this matter precluded fairness or 


impartiality. 
The Supreme Court decision in Arnett V- Kennedy 416 


U.S. 134 (1974), decided subsequent to the three-judge court's 
decision herein, and to which that court alluded in footnote 


o casts considerable doubt on the 


5 of its opinion, als 


» 12 < 


Kinsella court's holding in this regard (See footnote 5 of 


Justice Powell's opinion, Justice Marshall dissent had the 
dissenting views of Justice White.) A majority of the Court 
clearly found impartiality to be a critical factor in such 
cases. Thus there is no constitutional question remaining 
in this respect. See Goosby v. Osser 409 U.S. 512 (1972). 

It is important to note that despite the protestations 
of the attorney for the board of education (see affidavit of 
Thomas L. David dated and sworn tO on December 5, 1974), that 
neither he nor his law partner David C. Lau» “counselled or 
tool: part in the deliberation of the Board of Education in 
connection with the plaintiff's dismissal", the next two para~ 
graphs (paragrahs 6 and 7) go on to coaclude that those very 
deliberations and the ultimate determination of the board of 
education complied with the law and that the decision was 
based upon the transcript and exhibits. These assertions 
indicate that the closeness of the relationship between 
attorney and client as well as the intimate relationship 
which the board had with the entire dismissal process defeated 
Mr. Kinsella's right to a fair and impartial tribunal in the 
decision of his case 

With respect to the procedures followed by the hearing 
panel and the board .f education in connection with the dis- 
missal of Mr. Kinsella, it is submitted that they did not 
comply with the requirements of due process and further that 
there was no compliance with the injunction of the three- 


judge federal panel. 
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POINT IV 


ACTION TAKEN BY THE DEFENDANT 
COMMISSIONER OF EDUCATION PURPORT - 
ING TO COMPLY WITH THE ORDER OF 
THE THREE-JUDGE FEDERAL PANEL IS 
NULL, VOID AND OF NO EFFECT. 

New York Education Law §3020-a was declared unconstitu- 
tional by a three-judge federal panel in this case, (378 F. 
Supp. 60). The court found the statute to be constitution- 
ally defective since school boards were not required by the 
statute to set forth reasons for their decisions, thereby 
failing to provide a reviewing court with an adequate record 
to review. The court did not instruct the Defendant Commi- 
ssioner of Education as to the precise action necessary to & | 
remedy the constitutional defects, but enjoined the school 
board and the Commissioner of Education from its enforcement: 


we 


_.,until such time as appropriate 

administrative or legislative action 

is taken to remedy the defects in 

the board procedures here involved." 

Kinsella v. Board of Education 378 

F. Supp., : 
Obviously if actions taken subsequent to the imposition 
of the injunction are not in compliance with both its 
terms and the mandates of applicable law, the injunction 
ordered by the three-judge panel must still be in force 
today. Accordingly, if Commissioner of Education acted in 
excess of his authority, the subsequent continued prosecution 


of the plaintiff pursuant to New York Education Law §3020a & 
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must then be considered void as against these plaintiffs. 
See Sterling v. Constantin, supra; Chandler v. Wallace 


Chandler, Inc., 365 Mich. 613, 113 N.W. 2d 901. 


In order for there to be “appropriate” action as called 
for in the court order, the procedures follewed in promulga- 


ting the corrective rules and regulations had to be lawful 


procedures. It is the purpose of this point to analyze and 
discuss the requirements for the lawful enactment of adminis- 
trative rules and regulations. »arently, in response to 


the order of the three-judge federal paiel, the State of New 
York has attempted to act through the Defendant Commissioner 
of Education by imposing the rules and regulations which 
were adopted subsequent to the court decision in this case. 
It is the plaintiff's contention that the newly promulgated 
rules and regulations were not properly premulgated and ptt 
into effect, and as a result, §3020-a, Education Law remains 


unconstitutional, void and of no effecc. 


It is axiomatic that rule making authority does not 
include the right to promulgate regulations which conflict 
with either the statute or clearly defined statutory policy. 
As noted in Feickert v. McGoldwick, 119 N.Y.S. 2d 301 (1953): 


"Though respondent has the right 
under the provisions of the law 

to promulgate regulations carrying 
into effect the law itself, no 
authority is vested in the re- 
spondent to make such regulation 

or inte oret the law not in harmony 
with th. intention of the statute. 


te. 
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Whitmarsh v. Farnell, 273 App.Div. 
584, 78 N.Y.S. 2d 782, reversed on 
other grounds 298 N.Y. 336, <3 N.E. 


24 543. Nor can the respondent by | 


interpretation or opinion, as in 
Opinion No. 41, bind the court 

where there appears no doubt as to 
the meaning of the words used in 

the reguiation or statute, Bowles v. 
Seminole Rock & Sand Co., 325 U.S. 
410, 65 S.Ct. 1215, 89 L.Ed. 1700." 


It is Plaintiff's contention chat the Legislature did 


not intend by the enactment of §3020-a to invest in the 
Commissioner the type of authority to promulgate regulations 


such as the ones at issue. A careful examination of the 


respective roles of the Commission-r 


Education Law and the 
ls the conclusion that the 


and boards of education compe 


Legislature did not intend that 4 board of education be 


th factual findings based upon evidence 


bound to set for 


elicited before che hearing panel. In the absence of any 


appropriate state action being taken in accordance with the 


three-judge injunction, that injunction remains in force. 


The New Yor« Leg: slature made specific provisions in 


3020-a(3) of the Education Law 4s to the Commissioner's 


a vis the hearing, while at the same time not 


authority vis 


setting forth specific duties for the Commissioner in the 


post-hearing phase. This latter omission was not an over- 


but was deliberate. The statute was SO drafted 


sight, 
because the Legislature intended that the board of education 
would control the post-hearing process, with the Comnissioner 


merely serving as 4 conduit for transfer of the hearing 
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panel's report to the board of education.* 


An examination of the authority of the Commissioner and 


a board of education 


source of 


under the Education Law begins with the 


the Commissioner's authority As noted in the 


Plaintiff's earlier brief (Motion 1), the Commissioner atu 


the Board of Regents 


New York State Constitution (Article 5, §4). 


The powers of the Regents as a COr} 


tained in New York State Constitution, Article ll, §. 


The Court 


*¥ Compare William Jerry v. Board of Education of the Ci 
Syracuse et al., (No. 464, December 23, 1974), +N 


"The head of the department of education 
shall be The Regents of the University 


of the State of New York, who shall appoint 


and at pleasure remove a comaissioner of 
education to be the chief administrative 
officer of the department." 


"The corporation created in the year one 
thousand seven hur jired eithty-four, under 
the name of fhe Regents of the University 


of the State of New York, is hereby continved 


under the name of The University of the 


vody are con- 


State of New York. It shall be governed and 
its corporate powers which ma Fe increaséi, 
modified or diminished by the legislature, 


shall be exercised by not less than nine 
regents.” (Emphasis added.) 


of Appeals has stated: 


"A written constitution is the 
fundamental expression of the 
sovereign will. Under our form of 
government that sovereigh will re- 
sides in the people. A written con- 
stitution is not only the direct and 
basic expression of the sovereign 


are officers of and creatures of the 


% of 


will, but is the absolute rule of 
action and decision for all depart- 
ments and offices of government in 
rescept to all matters covered by 
and must control as it is written 
until it shall be changed by the 
authority that established it." 
Wright v. Hart, 182 N.Y. 430. 333 
(1903). 


With knowledge of the constitutional provisions in hand, 


attenticn must be turned to the Consolidated Laws of New 
York which embodies all of the legislative statutes. By 
reason of the constitutional grant of authority quoted 
above, the legislative mandates define the absolute limit of 
As noted in Brief I, the Commissioner has the power to 
adopt rules and regulations subject to the Regents approval. 
That power is spelled out in Education Law, Article 7 (§§ 
301-314) and includes the power to: 
1. "“...enforce all general and 
special laws relating to the 


educational system of the state..." 
Education Law §305(1). 


2. "...prescribe regulations govern- 
ing the licensing of the teachers 
[of certain schools]..." Id. $305(2). 
3. '...annul upon cause shown to his 


satisfaction any certificate of 
qualification granted to a teacher..." 
Id. §503(7). 


4. “make regulations concerns the 
courses of study and training 
of teachers" Id. §305(12). 


5. “execute such further powers and 


duties he shall be charged with 
by the regents." Id. §305(18). 
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The Commissioner also possesses certain powers under 
the Education Law with regard to boards of education including 
the following:* 


1. “Whenever it shall be proved to 
his satisfaction that any trustee, 
member of a board of education... 
is a member of an organization 
listed as subversive...or has been 
guilty of any wilful violation... 
after a hearing....remove such 
school officer from his office." 
Education Law §306(1). 


9. “...may also withhold from any 
district or city its share of the 
public money...'' Id. §306(2). 
3. "...He is charged with general 
supervision of their boards of 
ae education...." Id. §409. 
As for boards of education they also possess certain 
powers under the Education Law. These powers are defined in 
the Education Law and vary depending on the type of school 


or the size of the city and include powers and duties with 


regard to the following school ‘districts: 


§1709 - Union Free School District 
§1804 - Central School District 

§1903 - Central High School District 
§2503 - City School Districts of Cities 


with less than one hundred 

twenty five thousand inhabitants. 
§2554 - City School Districts of cities 

with one hundred twenty five 

thousand inhabitants or more. 
§2590(e) and (g) - 

New York City Community School 
District System 


& ¥ This list does not include Title VI of the Education Law 
(Special Schools and Instruction), since the Commisioner is 
granted broader powers with respect to these institutions. 


os ee 
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Although the above provisions are not identical they 


have in common a 


number of duties which the boards of education 


are authorized to exercise, including: 


1 - The authority to hire various 
employees, including teachers. 


2 - The authority to take action 
which «effects the physical opera- 


t 


ion of the schools such as, pur~ 


chase of supplies, insurance, 


text books and other various 
equipment. 
3 - The authority to prescribe general 


courses of study. 


4 - The authority to establish rules 
and regulations concerning order 
and discipline in schools. 


It is clear 
that the Legisla 
tion of the scho 
tion, with the C 
over the schools 
board of educati 
vision over teac 
hiring to the fi 
er's authority t 


(See §3006 and § 


from an examination of the above provisions 


ture intended that the actual day to day opera- 
ols be left to the individual boards of educa- 
ommissioner exercising general supervision 

(See § 305 (a) Education Law). Moreover, the 
on's daily operation includes general super- 
hers. This supervision extends from the 
ring of teachers and except for the Commission- 
o issue and annul a teacher's certificate 


305(7) of the Education Law respectively), 


the board of education is charged by the Legislature with 


supervision of a tenured teacher's performance. 


An administ 


power only when 


rative body may exercise its rule-making 


the power has been specifically delegated by 
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the legislature.* Rosenbluth v. Finkelstein (1950) 300 N.Y. 
402, 405; 1 N.Y. Jur. Administrative Law §105. To allow 
otherwise, that is, to allow an administrative agency to 
promulgate rules and regulations in the absence of legislative 
direction, would be a violation of the basic delegation of 
power from the people to the government. u.S. Constitution 
Article 1, §1; New York Constitution, Article 3, §1. Thus, 
a legislative body, empowered through a written constitution 
authorizing the body to carry out the law-making process, 
cannot allow the administrative body to usurp the law-making 
function although it may make certain delegations of respons- 
@ ibility. The implication in all of this is that the legisla- 
ture must set forth standards or tests before it can legally 
and constitutionally empower a state body or agency to act 
ina quasi-legislative role of rule-maker. The courts have 


continually declared laws unconstitutional where those laws 


allow for the usurpation of legislative functions by other 
state officers oT agencies. 


"The statute before us is nothing, 

less than an attempt to empower an 
administrative officer, the State 
Commissioner of Education, to 
register and license, or refuse to 
register and license, private schools, 
under regulations to be adopted by 
him, with no standards of Limitations 


¥Furthermore, certification requirements may not be utilized 
ae by a board of education to erode protections afforded by the 
’ tenure statutes (See Lynch v. Nyquist, 47 A.D. 24 363, 343 
4.¥.8. 24 7, aff'd 34 N.Y. 2d ce 354 N.Y.S. 2d 948). 
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of any sort. The Legislature has not 
only failed to set out standards or 
tests by which the qualifications of the 
schools might be measured, but has not 
specified, even in most general terms, 
what the subject matter of the regula- 
tions is to be." Packer Collegiate 
Institute vs. niversity of the S‘ate 


U 
of New York (1948) 298 iy 184 r89. 


While specifics and details may be delegated to the state 
agency with rule-making authority, the Legislature “must at 


least furnish those administrators with ‘rule and principals’ 


for guidance.’ See Packer, supra 298 N.Y., 190. 


Where those guidelines do not exist, scrutiny to deter- 

mi: e the outer limits of authority may be given to other 
areas of the law. (See Packer, 298 N.Y., 190.) Where, 
however, the Legislature has made its outer limits clear in 
the statute, it is inconceivable for a state functionary 
such as the Commissioner of Education to exceed those limits. 

In Packer, the court found that there were no limits set by 
the Legislature in the statute. The court then noted the 
consequence of such a carte blanche being expressly or 
impliedly bestowed upon the Commissioner of Education. 


"However, an examination of those 
regulations is {lluminating since 
they show, we think, that the 
commissioner, left without legisla- 
tive guidance, proceeded to legis- 
late, broadly and in many different 
areas....A comparison of those 
regulations with the bare and meager 
language of the statute forces the 
conclusion that, Lowever good or bad 
the commissioner's rules may be, 
they were not controlled, suggested or 
guided by anything in the statute." 
Packer, supra, 298 N.Y. 191. 
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In the Packer case no standards existed, in the instant 
case an examination of the provisions of the Education 


Law which relate to teachers (§§ 3001-3113) and in particular 


§3020-a amply demonstrate that the Legisiature set forth well 
defined guidelines which the Commissioner and the Board of 
Regents may not exceed. (See Footnote Il of the Three-Judge 
Court opinion, par ilarly sections 3020-a(s) and (4) .) 

Furthermore, it is submitted that the Defendant Commi- 
ssioner exercised his rule making power in an area of the 
Education Law in whi boards of education have primary 
responsibility. As was examined in more detail above, the 
hiring and firing of tenured teachers is the board of educa- 
tion's responsibility. The Commissioner's authority extends 

to granting and annulling of certification to teachers. 

It would seem that had the Legislature intended that 
the board of education be provided with a copy of the trans~ 
cript of the tenure hearing and to set forth reasons and 
factual basis based upon the record of proceedings it would 
have made these provisions explicit. The better answer lies 
in a recent Court of Appeals decision In_the Matter of 
William Jerry vs. Board of Education of the City of Syracuse 
et. al, No. 464, December 23, Ik i a ies where 
the New York Court of Appeals faced the question of whether 
the intent of the Legislature to permit boards of education 
to suspend tenured teachers without pay could be inferred 


from an indirect reference to supervision without pay in 
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§3020-a(4) . In refusing to draw such an inference the Court 
stated: 
"To the assertion that one should 
infer from this phrase an intention 
on the part of the Legislature to 
confer authority to withhold, we 
rejoin that had there been such an 
intention the easy and normal manner 
of its expression would have been 
to include an explicit, appropriate 
provision therefor in subdivision 
(2) 3 

It would appear that this reasoning would apply with 
equal force to the instant case. Furthermore an examination 
of those sections of the Education Law where the Legislature 
has provided for revocation and/or disciplinary proceedings 
in various professional practices over which the Board of 
Regents has supervisory authority shows that the majority 
make explicit reference to the reviewing body receiving 4 
copy of the transcript and making findings of fact. 

Title VII of the Education Law in §§6501-7713 contain 
the provisions that regulate the various professions in New 
York State. Listed below are the sections which deal with 
revocation and/or disciplinary proceedings and a statement 
as to whether or not there is an explicit provision for the 
reviewing body (either the Board of Regents or Department of 
Education)* to receive a copy of the transcript upon which 
to base their factual findings: 


*® There is one exception, in that under §6823 the State 
Board of Pharmacy is the reviewing body. 


~ 2h = 
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Transcript Provided 
to Reviewing Body 


§6515(4) (Physician or 


Osteopath) Yes 
§6515-a(6) (Physiotherapist) Yes 
§6581(4) (Practice of Massage) Yes 
§6613(2) (Dentists) Yes 
§6712(2) (Veterinary Medicine) No 
§6804(2) (Revocation of Licenses 

Pharmacy) No 
j6823 (Penalties--Pharmacy) Yes 
§6911(3) (Nursing) Yes 
§7011(4) (Podiatry) Yes 
§7108(3) (Optometry) No 
§7210¢2) (Engineering) Yes 
§7308(2) (Architecture) Yes 
§7406(3) (Certified Public 

Accountants) Yes 
§7607(2) (Psychology) No 
§7707(2) (Social Work) No 


As can be seen from the above compilation in eleven of the 
16 professions regulated by the Board of Regents it is specif- 
ically provided that the reviewing body be given a copy of 
the transcript of the proceedings. In the other five pro- 
fessions although there are specific provisions for the 
holding of a hearing at which a person has the right to call 
witnesses and cross examine witnesses, there is no require- 
ment that the reviewing body receive a copy of the transcript, 
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but rather as in §3020-a(4) it is only required that the 
reviewing body receive a copy of the findings and recommenda- 
tions of the committee or body that conducted the hearing. 

Although the Board of Regents and the Commissioner of 
Education have promulgated regulations for the professions 
(See 8 N.Y.C.R.R.) there are no provisions similar to the 
ones in issue in the instant case which would require that a 
transcript be provided to the reviewing body in a revocation 
or suspension proceeding or that a decision be based on said 
transcript. 

The Legislature's failure to make specific provision in 
§3020-a(4) for providing a transcript to boards of education 
upon which they could base their decision when considered in 
conjunction with their specific requirements in the area of 
the professions compels the conclusion that the Legislature 
did not intend to require that a board of education be pro- 
vided with a transcript. 

This conclusion is bolstered by the wording of the 
statute. The statute is quite clear. The Commissioner may 
establish rules and regulations only in connection with the 
conduct of the hearing. The statute Joes not say that the 
Commissioner can establish rules and regulations with respect 
to the entire procedure under Education Law §3020-a. The 
Legislature gave no indication that it intended to confer 


upon the Commissioner of Education any powers other than 
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those expressly enumerated as ministerial powers as set 
forth above, as well as the one specific grant of discretionary 
power with respect to the conduct of only the hearing author- 
ized under New York Education Law §3020-a(3). 

It would appear that the grant of power does nec appear 
in §3020-a(4) because the Legislature considered it complete. 
If they had intended that boards of education be provided 
with a transcript upon which to base their decision they 
would have said so as they did in other areas of the Educa- 
tion Law. 

That such was the Legislature's intent seemed clear to 

ae the court in Kinsella when it accepted the decision in LeTarte 
vy. Board of Education, 65 Misc. 2d 147, 316 N.Y.S. 2d 781, 
that the panel decision was advisory in nature (378 F. Supp. 
54, 59). 

The legislative intent is clear and the Commissioner of 
Education is statutori’y powerless to change that intent. 

In the light of §3020-a(3) and (4) the amendments to 
the regulations (8 N.Y.C.R.R. §82.10(h) as amended and 8 
N.Y.C.R.R. §82.11), are invalid. The legislature has not 
amended the law and thus the decision and injunction issued 
by the three-judge court is still effective and all action 


with respect to this tenure hearing is invalid. 


CONCLUSION 


The plaintiff respectfully requests this court to re- 
affirm the injunction issued by the three-judge federal 
panel and further that this court declare null and void the 
action taken by the board of education and the Commissioner 
of Education that the court restore Mr. Kinsella to his 
position as a teacher in the Sweet Home School District with 


full pay and benefits. 


Dated: January 31, 1975 Respectfully submitted, 


Bernard F. Ashe 

Attorney for the Plaintiff 
Office and P.O. Address 

80 Wolf Road 

Albany, New York 12205 
Tel. No. (518) 459-5400 


Ira Paul Rubtchinsky 
Of Counsel 
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CRE 


jon't know, your 


ai : A 


COURT jood afternoon. 
ASHE: food afternoon, your Hono 
UPT: I am sorry. hope the ir 
serious. 
ASHE : Well, it is not as serious 
yuld nave been, yo Honor, anda 
thankful for that, but it didr 


in an exotic fashion which also didn't 
help it 

COURT I nave the briefs here, Is there 
anything further you want t say in 
regard to this 

ASHE Well, your Honor, there are 4 
ouple of things that I think “ a 
like to highlight with respect to this 
ase, This is a case where we are 
seeking supplementary relier in connec- 
io with a three-judge court decisior 
which enjoined enforcement of a state 


statute pending the adoption of 


ate administrative « 


ry 


as 


appropri- 


legislative, 


~ 
rs] 


wnat 


nas 


Since the ti 


revealed 


Subseque 


1Ocption 
ti by 
the near 


Kinsella 


lismisse 


The 


Gecision 


Question 


} j Lr takin apy = 
istrative or legislative 
edy tr jcfects he sourt 
statute, 
ur posit mn that with reer t 


transpired with the plaintirr 


me of the court's decision 


Jarngers which we were concerned 


ing 


was 


a by 


cou 
was 
of 


* 4 


ime have very learly 
mseives in what has transpired 
( he irt's opinion, the 
aliegea udoption of regula- 
State; the continuation of 
FroceeGing in which Mr, 
charged and ultimately 

the Board, 

i in the three-judge 

very much concerned with the 


having @ reviewable record 


to be reviewed in the event that the 


individual s mt. to review the action 
taken by the & i of Jucation, 
erring specifivally to the opinion 
ana 1 am reacing from the official report 
of the opinion at Page 59 and 60, the 
t et ’ aN ft 


; 
 ) % ms 
can a : ya 
me Le 
nurt says, "The statute does not require 
~ hat the School Board's decision be 
ased vpon the record developed vefor¢ 
j the hearing panel, ndeed, there is 
requirement that a tvanscript or the 
( hearing :anel proceeving even be sent 
the School Board, although it has been 
x represented at oral argument tnat the 
) school Board may if it so desires order 
10 the transcript", and then the court 
1 emphasizes this fact, "While the School 
12 Board does not receive a hearing report", 
_ 13 I am sorry, "While the School Board does 
14 receive a hearing report which contains 
| the findings and recommendations of the 
16 panel, that report does not contain even 
1° a summary of the evidence elicited at 
8 the hearing". I think if you look at the 
|| affidavits which have been filed in this 
") proceeding, and you look at the panel 
Gecision which is appended to the affidavit 
oy of myself as Exhibit G, I think it is 
23 very clear just t'rom a cursory reading f 
‘ that panel finding or recommendation, if 
I may help the Court in finding that 
H T NOEL @E KNISLEY 
326. 
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% particular document, and it might help 
to label the two motions to coincide vw th 
our brief. The one that has motion for 

{ supplementary relief at the very bottom 
of the first page is Motion 1, and is the 

6 one based on my affidavit. The other 


one is Motion ¢, 


JURT: All right. 

) MR, ASHE: And I am referring to Exhibit G 
which 18 attached to Motion 1. I think 
a cursory reading of Exhibit G clearly 

19 reflects that there is no summary of the 

evidence elicited at the hearing. There 

14 4s no way of determining what the panel 

based its conclusions upon. 

16 THE COURT: They had a transcript. 

MR, ASHE: They had a tre. script,yes, but then 
no tindings and no credibility resolu- 
tiors. There is no reference to any of 

20 the evidence in the transcript. There 

is novhing panel's findings which 

in any way » to that particular 


transcript. 


? I think also it is important to 
sollect that Court found in its 
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Cc 
io i lal tne panel decision 
as not binding n the Board of Fducation 
in any event. It adopted, - it accepted 


the state court's opinion in this regard 


that the panel's decision was purely 


1dvisory. 


it 


i 
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If you Joox likewise at the decision 
the Board itself, which is Exhibit G, 
ean Exnibit H, to that same affidavit, 


t is clear again that the admonition of 


the court with respect to what was 


equired of the Board itself in rendering 
8S Gecision has not been complied with 
n this case and the court in its 


ecision stated thusly. It said, “Furthe 


more, the problem is exacerbated by the 


{ 


= 


act the School Board is not required to 
der a written decision setting forth 


reasoning and the factual basis for 


ts decision". I think a cursory reading 


Exhibit H clearly reflects that that 


particular concern of the court still 


has not been met. 


The court in its opinion also made 


reference in a footnote to a decision 
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re 


that was pending before the United States 


Supreme Court. In its footnote which is 
Feotnote 4 of that opinion, the court 
makes reference to Phillips vs Kennedy 
which was ultimately decided by the United 
state Supreme Court under the name 

hrnett vs Kennedy and the court noted that 
the application of its decision would have 
to be with det'erence to the court's 
decision when handed down. It is our 
position that Arnett expands upon the 
court's decision as it was rendered by 

the three-juduwe court to the extent that 


it requires, in our view, a reconsideration 


the court's position with respect to 
the issue of impartiality of the Board 
itself. 

The three-judge court indicated that 
the admixture problem which we raised at 
that timedid not per se constitute a 
basis of finding that the Board was not 
impartial. However, I think a reading of 
Arnett, particularly the opinionsd 


Justices Powell, the dissenting opinion 


e 


of Justice Marshal for himself and Justice 
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stice White's opinion clearly reflect 


that in their view the issue of impartial- 


it in this kind of a proceeding is 
ly im; t t 
I would like to make specific reference 
t uple portions of that opinion, 


these @inions, I should say. Justice 
Marshal, which, - who is writing a 
jissent, made the folowing comment, "A 
ischarged federal worker in the 
competitive service is in fact guaranteed 
a full evidenciary hearing before an 
impartial decision maker whose report is 
entitled to considerable weight," and 
at that point there is a footnote, at 
which point Justice Marshal says, "The 
discharghed employee is entitled to a 
i111] trial-type proceeding before a 
Single examiner who may not occupy a 
position directly or indirectly under the 
jurisdiction of the official who proposed 
the dismissal or who bears ultimate 


responsibility for the decision. The 


examiner's decision is afforded substantial 
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”) 


muSt be accompanied by a full statement 


' 


reasons that is subject to review", 
I would submit that under the statute 

tne court was considering, under 
the regulations that have been adopted 
inder the facts of this case as 


presently constituted, there has been n 


ich impartial decision maker 


Sucn impartial decision, 

With respect to Justice Powell in 
replying to a comment made by Justice 
Nhite, he states in Footnote 5 of his 
opinion, "My Brother White argues that 
affirmance is required because the 
Supervisory official wno would have 
sonducted the preremoval hearing was the 
ject of slander that was the basis for 
the employee's proposed discharge. He 
would conclude that this violated the 
Statutory requirement of an inpartial 
decision maker, I find no sucn require- 


ment anywhere in the statute or in the 


regulations, nor do I believe that due 


process so mandates at the preremoval 
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e DECISION AND ORDER DENYING 
DENYING MOTIONS FOR SUPPLEMENTARY RELIEF 


iINITED SYATES DISTRICT CyUal 
WSSTZRW DISTRICT OF NOW YORK 


i 


DONALD M,. KINSELLA, 


Plaintiff 
-vs- Civil 1973-157 


BOARD UF 2DUCATION OF CENTRAL SCHOOL 
DISTRICT No. 7 OF THE TOWNS OF AMHERST 
AND TOMAMANDA, ERIE COUNTY and S#ALD B. 
SYQUIST, COMMISSIONER OF EDUCATION OF 
THE STATE OF MEM YORK, 

Defendants 


ao ne 


APPEARANCES: BERNARD F. ASHE, ESQ. and JAMES R. 
SANDMER, ESQ., Albany, Mew York, 
for Plaintiff. 


OHLIN, DAMON, MOREY, SAWYER & MOOT 
(JAMES S. MCASKILL, B8Q., of Counsel), 
Buffalo, wew York; THOMAS L. DAVID, 
28Q., Buffalo, New York, for De fendant 
Central School District Mo. 7. 
LOUIS J. LEFKOWITZ, £8Q., Attorney General 
of the State of Hew York (DOUGLAS 8. CREAM, 
28Q., Assistant Attorney General, of 
Counsel), for Defendant vyquist. 
plaintiff Donald M. Kinsella, a tenured achooi 
teacher employed by defendant school district, originally 
prought suit to declare §3020-a of the New York Education 
Law unconstitutional. That section outlines the proced- 
ures to be followed in a dismissal hearing. In & decision 


dated vepruary 19, 1974, a three-judge district court neld 


naa 


y3020-a unconstitutional pecause it did not require the 
decision of the Board of -ducation to be based exclu- 
Sively on evidence produced before the hearing panel, 
and because the Board did not have to state the factual 
basis and the reasoning on which it based its decision. 
Kingella vy. Board of gducation, 378 F.Supp. 54 (W.D.N.Y. 
1974). The court granted plaintiff his request for an 
injunction, stating that “defendants are enjoined from 
its [{3020-a] enforcement until such time as appropriate 
administrative or legislative action is taken to remedy 
the defects in the procedures here involved." 378 F.Supp. 
at 60. 
Neither side appealed the decision. On February 
23, 1974 the slew York state Board of Regents approved amen- 
ded regulations, proposed by the Commissioner of sducation, 
that conformed ¢3020-a to the three-judge court's decision. 
3 N.Y¥.C.K.R. G2.10(h), 32.11 (as amended, February 28, 1974). 
Thereafter, the tenure hearing which had been 
enjoined by the court's order was resumed, with the plain- 


tiff participating. The hearing panel reported its recom~ 


mendations to the Board of Jducation; the transcript of 


the nearing was forwarded to the Board; and the Board then 
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ain 


rendered its decision dismissing plaintiff on July 25, 
1974. 

On November 22, 1974 plaintiff brought these 
motions for supplementary relief. In motion I, piain- 
tiff claims that the injunction against implementation 
of §3020—-a is still in force because the new regulations 
of the Board of Regents were not legally approved under 
New York stavutes. He asks that those amended regula- 
tions and the hearing held under thes be declared void. 


Plaintiff does not chall=nge the content of the amended ae 


regulations in motion I, only the procedures by which 
they were enacted. In motion II, plaintiff argiocs that 
Arnett v. Kennedy. 416 U.S. 134 (1974), requires further 
protections to be accorded the plaintiff, and that the 
tenure hearing procedures and the tenure hearing itself 
lacked due process. 

Plaintiff originally brought this action under 
42 U.8.C. $1933, with jurisdiction under 28 U.S.C. 
§1343(3),(4). A three-judge district court was convened 
pursuant to 25 U.8&.C. nk 

Plaintiff argues in motion I that this court ¢ 


ghould exercise ite discretion and decide the state iaw 
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issue under the pendent jurisdiction a@octrine. The pare- 
eters of the court's discretion under the pendent juris- 
diction doctrine are far from precise. But, for reasons 
stated celow, this court declines to review the legality 
of the amended ceili 

sumerous factors influence & court in consid-~ 
ering a pendent jurisdiction question. There must exist 
a federal claim of sufficient weight to give the coart 
jurisdiction and both the state and federal clair must 
be based on essentially the same facts. The claims sust 
ne so related that they prosent the court with one con- 
stitutional “case.” united Mine Workers v. Gibbs, 383 
U.S. 715, 725 (1966). Other factors to consider are 
judicial economy and convenience and fairness to liti- 
gants. but, even if these factors are present, the de- 
cision is still discretionary with the court. Cibbs, 
at 726. 

In this case plaintif£f‘’s claim in motion I is 
not truly pendent to & constitutional claia. Tne question 
orerented by it, though related to plaintiff's original 


action, is a by-product of that case. In the original 
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action, plaintiff argued that §3020-a was unconstitu- 
tional because of intrinsic due process shortcomings 
in the proviced procedures. And in motion II, plain-~ 
tiff argues that there are still constitutional defects 
in the procedures themselves. But the state law issue 
presents 4 separate question - whether the dismissal 
procedures were properly amended under stite iaw. ‘This 
does not present this court with one constitutional 
“case.” see Gibbs, supra. 


in footnote 4 to the three-judge court deci- 


sion, notice was taken of the then pending Supreme Court 
ruling in Arnett v. Keanedy. in that case the discharge 
procedures for federal competitive service employees un- 
der the Lioyd-La Follette Act, 5 U.%.C. §7501, were being 
chailenged. The Kinsella court said that “[sjince the 
provisions of 93020-a resemble, in some respects, those 
of 3 U.S.C. §7501, our decision here will have to be 
applied with deference to the Court's decision when handed 
down." 373 F.Supp. 54, 59 n.4 (W.D.N.¥. 1974). The 8u- 
preme Court decided Arnett on April 16, 1974. 


This court initiai.y looks at plaintiff's re- 


quest tor @ re~convening Of a three-judge court. A 
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prerequ! 3ite to a three-judge court is a substantial 


federal question. x parte Pogesky, 290 U.8. 30, 31 
(1933). ‘the judgment on the substantiality of the 
federal claim is within the province of the single judge 


Aaistrict court. 290 U.8S., at 32. 


The Supreme Court recently discussed the quer- 
tion of “constitutional insubstantiality": 


“Constitutional ineubstantislity” for 
this purpose has been equated with 
auch concepts as “essentially ficti- 
tious,” Bajley vy. Patterson, 369 U.8., 
at 33; “wholly insubstantial,” ibjd.; 
“obviously frivolous,” Hannis Distil- 
ling Co, v. Baltimoge, 216 U.S. 295, 
283 (1910); and “obviously without 
merit,” 4x parte Poxesky, 290 U.&. 30, 
32 (1933). ‘The limiting words “wholly” 
an? “obviously” have cogent legal sig- 
nificance. In the context of the ef- 
fect of prior decisions upon the sub- 
stantiality of constitutional claims, 
those words import that claims are con- 
stitutionally insubstantial only if the 
erior decisions inescapably render the 
claims frivolous; previous decisions 
that merely render claims of doubtful 
or questionable merit do not render 
them insubstantial for the purposes of 
23 U.S.C. §2281. 


Goosby v, Osger, 409 U.S. 512, 518 (1973). 
arnet.t_v, Kepnedy upheld the challenged dis- 


charge procedures of the Lloyd-La Pollette Act. That 
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decision vy the Court would appear to obviate the cau- 
tionary statement by the Kingglla court in footnote 4. 
Tne plaintiff here argues, however, that if the Arnett 
opinion is carefully dissected, it still calls for 


stricter procedural due process safeguards than Kingelia 


and that, therefore, these safeguards must be read back 
into Kinselia‘s holding. After close study of Arnett, 
we thi.k the federal question posed by plaintiff in this 
action is insubstantial and does not merit the review 


cf a three-judge district court. 


The Arnett case produced five separate opinions 
spanning ninety-five pages. ME. Justice Rehnquist an- 
nounced the plurality opinion of the Court. He, Chief 
Justi. Burger, and Justice Stewart agreed that 


[T]he Lloyd-La Pollette Act, in at once 
conferring upon nonprobationary federal 
caployees the right not to be discharged 
except for “cuuse” and prescribing the 
procedural means by which that right was 
to be protected, did not create an ex~- 
pectancy of job retention in those em- 
ployees requiring procedural protection 
under the Due Process Clause beyond that 
afforded here by the statute and related 
agency regulations. 

416 U.S. 134, 163 (1974). 


Mr. Justice Powell and Mr. Justice Blachkeun 


also agreed that no procedural due process violation 
occurred, but for different reasons. They argued thai 
the due process standard, by which the discharge proced- 
ures must be tested, cannot be defined by the statute 
whach established the employees’ position: “This view 
misconceives the oriyin of the right to procedural due 
process. That right is conferred not by legislative 
grace, but by constitutional guarantee." 416 U.8., at 
167. The real question to be answexwa, they argued, 
was whether due process required a full evidentiary 
hearing before final removal. The Justices ruled it 
diag not. Noting that a balancing process had to be ap- 
plied between the governmental and pr’. “te interests . 
RRS, Ae two Justices held that the Lloyd- 
La Pollette procedures were consistent with comtitu- 
tional due process norms. 

Justice White, in a separate opinion, likewise 
reached the conclusion that “[w)hile the State may de- 
fine what is anc what is not property, once having de- 


fined those rights the Constitution defines due process.” 
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416 U.s., at i45. Before a competitive civil service 
employee could be finally terminated, Justice White 
held, due process required a hearing. Since the Lloyd- 
La Follette Act provided for a full trial type hearing 
before final termination, Justice White concluded that 
the Constitution and the law “converged. 

As this court reade the Agnett scorecard, 
these six Justices ruled the Lloyd-La Ffollette Act‘s 
dismissal procedures constitutionally sufficient, though 
for different reasons. Do any of these different rea- @ | 
sons atfect the Kingells decision? “xr. Justice Powell | 
does point ovt in his opinion that the Lloyd-La Pollette 
Act mandates written notice of gharges be given to the 
employee thirty days before removal. This affords the 
employee an opportunity to answer the charges and try to 
pecesuade the Official not to dismiss him. A full hearing 
is then held, post dismissal. 416 U.E., at 170. 

‘he §3020-a procedure is a-t identical to the 
Lioyd-La Follette Act, nox does the Arnett case require 
it to be. Under 5§3020-a, no dismissal can be final with- 

Out a hearing. Whether or not the Arnett case requires 


weitten cnarges to be given the employee in ali dismissal 
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orocedures under any type of statute, before any type 


of suspension can be imposed, does not need to be de- 
cided at this time. Mr. Kinsella was given written 
aotice of the charges against him, before his hearing, 
and ne was not aniibeaiitt ies to the termination hear- 
ing. The Arnett case has not provided this plaintiff 
with a subs.antial constitutional claim under the 

Kia a decision in this regard. 

fue plaintiff also argues that the Board of 

sducation is not an impartial hearing examiner, as due 
process requires, because the Board decides both the 
initial probable cause question and the final determina- 
tion on dismissal. ‘The three-judge court found no due 
process violation in this procedure. 378 F.Supp., at 60. 
The effect of the Arpett decision on thie matter does 
not raise a substantial federal question. The Court in 
Axggett dealt with ia situation where the hearing exam- 
iner himself was the target of the employee's behavior 
that was the basie fox the charges against the emplcyee. 
Such is not the situation here. In any event, Justice 


White noted that the Court "need not hold that the Lloyd- 
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evilette Acct is unconatitutional for its lack of oro- 
Vigivn of ah impartia! hearing examiner.“ 4leo U.S., at 
iQ, 

“either does the Arnett case raise 4 substan- 
tial federai question with respect to plaintiff's clain 
that the hearing must be actually held before the body 
that finally ‘determines the issue. The Kinsella decision 
uancdated changes in the procedures to insure that the 
Board‘s decision was based on evidence produced before 
the hearing panel. In thie cespect the hearing panel is 


akin to 4 special master. See Buck v. Board of sducation, 
a VoSupp. ._.__.. (B-D.W.¥. 1976). 

finally, the plaintiff claims that the Board of 
uducation’s decision is se deficient in content as to be 
violative of the Kinsella court's mandate that it be 
“pased upon evidence elicited before the hearing panel 
and the decision of the Board to set forth the reasons 
and factual basis therefor." 378 F.8upp., at 60. Under 
Kinsella and Arnett, previous Supreme Court cases, 
this does not raise a sucetantial constitutional questio: 

SS 

either, 
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For all the reazons stated above, this court 


denies both plaintiff's motions for supplementary re- 


lief. 


So ordered. 


a nnn 
JOHN T. CURTIN 


United States District Judge 


DATED: vctoper 21, 1975 


POU LRUTES 


un this application for supplementary re- 
Li.f, plaintiff cites 28 U.S.C. §2202 as his 
jurisdictional basis. This section does not 
confer jurisdiction on any court. It merely 
creates a remedy: 


{T)he Declaratory Judgment Act 
is not a jurisdictional statute. 
It does not create subject matter 
jurisdiction where none otherwise 
exists. It only creats [sic] a 
particular kind of remedy available 
in actions where the district court 
already has jurisdiction to enter- 
tain @ suit. 


Jarrett v. Resor, 426 F.2d 213, 216 
(9th Cir. 1970). 


it is noteworthy to point out that subse- 
quent to the three-judge court decision, but 
before the plaintiff's motions for supplemmtary 
xelief, two other tenured school] teachers sought 
in state court to enjoin ancther school district 
frou proceeding under the same revised regula- 
tions that are attacked here. I was there ar- 
gued that the regulations were illegally amended 
and therefore void under Kinsella. That court 
ruled that the actions of the Commissioner of 
Education ané the State “eard of Regents in 
amending §3020-a were proper. Hodgkins v, Gent. 
Schoo) Dist. No, 1, 355 U.¥.8.2d 932 (Sup.ct., 
Broome Co. 1974), aff'd, App.Div.24 
{3rd Dept., Jume 12, 1975). The Appellate Divi- 
sion’s unanimous decision decl: red that *(t)he 
xegulationg .. . are clearly within th: scope 
of these .. . powers which the Legislature has 
granted to the Commissioner and the Board of 
Regents under the cducation Law.” Slip op. at 
4, _ App. Div.2d4 | (1975). 


266 (1970). 


The New York Court of Appeals recently held 
chat ¢3020-a2 does not permit suspension of a 
teacher without pay. Jerky v > 


364 S.Y¥.S.24 440, 35 N.Y.24 534 (1974). 


Goldberg vy. Kelly, #”. 2, involved welfare 
tair hearings: 


{[vjhe *~ccisionmaker's conclusion as 
to ax cipi.s t's eligibility must 
rest solely 1 the legal rules ané 
evidence adduced at the hearing. 
[Citations omitted.) Te demonstrate 
complian with this elementary re- 
quirement, the decision maker should 
state the reasons for his dccermina- 
tion am. indicute the evidence he re- 
lied on, [citations omitted] though 
his statement need not emount to 4 
full opinion or even formal findings 
of fact and conclusions of law. 

397 U.8., at 271. 


wife 


A 
JUDGMENT DATED OCTOBER 21, 19 
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United States District. Court 


WESTERN DISTRICT_OF NEW_YORK 


CIVit ACTION FILE No. 1973-187 
WONAI KINSELI 
JUDGMENT 
104 F DUCATION CF CENTRAI. SCHOCI. DISTRICT NO, 7 
OF THE TOWNS OF AMHERST AND TONAWANDA, ERIE COUNTY 
and EWALD RB NYQI T COMMISSI OF EDUCATION 
OF THE STATE OF NEW YORK 
t aring) t re the Court, H ble 
I s Lb ict Judge, pr ng, and the sues having been du tried 
g bee uly r red 
i dered and Adjudged that both of plaintiff's motions for supplementary 
relief are denied 
i at Buffalo, New Yerk , this 21st lay 
of October IN 75 
s 
JOHN K. ADAM 
JCHUN K, ADAMS 
Clerk of Court 
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NOLICK Is HEREBY GIVEN that DONAILD M, KINSELLA, plaintitt | 
| In the bove nunicd action, hereby appeals to the United States Court of 
; 
& \ppeais tor the second Circuit from the Order and Vecision of District Judge ay 
john T. Curtin, and the Judgment entered thereon, denying both plaintiff's 
¢ 
4 ‘ . } ‘ } "9 
notion for Supplementary relief, entcred in this action on October 24, 1975. 
Dated: November 14, 1975 
Albany, New York 
BiRNARD F, ASTI 
‘Attorney for Plaintiff 
80 Wolf Road 
\Ibany, New York 12205 ; 
Telephone; (318) 459-5400 
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